PN College Station, TX
(*/ Meeting Agenda
Cl’l‘Y‘OF COIIEGE STATTION City Council
Home of Texas AGM Universiey’ 1101 Texas Ave, College Station, TX 77840
Internet: www.microsoft.com/microsoft-teams/join-a-meeting
Meeting ID: 223 427 023 174 | Passcode: MvPmTr

*Phone: 833-240-7855 | Phone Conference: 952 310 468#

March 23, 2023 4:00 PM City Hall Council Chambers

Notice is hereby given that a quorum of the meeting body will be present in the physical location
stated above where citizens may also attend in order to view a member(s) participating by
videoconference call as allowed by 551.127, Texas Government Code. The City uses a third-
party vendor to host the virtual portion of the meeting; if virtual access is unavailable, meeting
access and participation will be in-person only.

1. Call to Order.

2. Executive Session Agenda.

Executive Session is closed to the public and will be held in the 1938 Executive Conference Room. The
City Council may according to the Texas Open Meetings Act adjourn the Open Meeting during the
Consent, Workshop or Regular Agendas and return into Executive Session to seek legal advice from
the City Attorney regarding any item on the Workshop, Consent or Regular Agendas under Chapter
551, Texas Government Code.

2.1. Consultation with Attorney {Gov’t Code Section 551.071};

Possible action. The City Council may seek advice from its attorney regarding a pending or
contemplated litigation subject or settlement offer or attorney-client privileged information.
Litigation is an ongoing process and questions may arise as to a litigation tactic or settlement offer,
which needs to be discussed with the City Council. Upon occasion the City Council may need
information from its attorney as to the status of a pending or contemplated litigation subject or
settlement offer or attorney-client privileged information. After executive session discussion, any
final action or vote taken will be in public. The following subject(s) may be discussed:

a. Kathryn A. Stever-Harper as Executrix for the Estate of John Wesley Harper v. City of College
Station and Judy Meeks; No. 15,977-PC in the County Court No. 1, Brazos County, Texas.

b. McCrory Investments Il, LLC d/b/a Southwest Stor Mor v. City of College Station; Cause No.
17-000914-CV-361; In the 361st District Court, Brazos County, Texas.

c. Shana Elliott and Lawrence Kalke v. City of College Station, et al., Cause No. 22-001122-CV-
85, in the 85th District Court, Brazos County, Texas.

d. Kristin Marriott v. City of College Station, Cause No. 22-002259-CV-272, in the 272nd District
Court, Brazos County, Texas.

e. SOAH Docket No. 473-22-2464 and PUC Docket No. 52728 — Application of the City of College
Station to Change Rates for Wholesale Transmission Services.

f. LaLa Vida, LLC v. City of College Station, Cause No. 23-000374-CV-272, in the 272nd District
Court, Brazos County, Texas.

2.2. Personnel {Gov’t Code Section 551.074};
Possible action. The City Council may deliberate the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of a public officer. After executive session
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City Council

discussion, any final action or vote taken will be in public. The following public officer(s) may be
discussed:

a. City Manager

b. Council Self-Evaluation

3. The Open Meeting will Reconvene No Earlier than 6:00 PM from Executive Session and
City Council will take action, if any.

4. Pledge of Allegiance, Invocation, and Consider Absence Request.

Speaker Protocol

An individual who desires to address the City Council regarding any agenda item other than those items
posted for Executive Session must register with the City Secretary two (2) hours before the meeting
being called to order. Individuals shall register to speak or provide written comments at
https://forms.cstx.gov/Forms/CSCouncil or provide a name and phone number by calling 979-764-
3500. Upon being called to speak an individual must state their name and city of residence, including
the state of residence if the city is located out of state. Speakers are encouraged to identify their College
Station neighborhood or geographic location. Please do not carry purses, briefcases, backpacks,
liquids, foods or any other object other than papers or personal electronic communication devices to
the lectern, nor advance past the lectern unless you are invited to do so. Each speaker’s remarks are
limited to three (3) minutes. Any speaker addressing the Council using a translator may speak for six
(6) minutes. The speaker’s microphone will mute when the allotted time expires and the speaker must
leave the podium.

5. Presentation - Proclamations, Awards, and Recognitions.

5.1. Presentation proclaiming March 30, 2023, as the Global Meetings Industry Day.
Sponsors: Jeremiah Cook
Attachments: 1. 2023 Global Meetings Industry Day Proclamation

6. Hear Visitors.

During Hear Visitors an individual may address the City Council on any item which does not appear on
the posted agenda. The City Council will listen and receive the information presented by the speaker,
ask staff to look into the matter, or place the issue on a future agenda. Topics of operational concern
shall be directed to the City Manager.

7. Consent Agenda.

Presentation, discussion, and possible action on consent items which consist of ministerial or
"housekeeping" items as allowed by law. A Councilmember may request additional information at this
time. Any Councilmember may remove an item from Consent for discussion or a separate vote.

7.1. Presentation, discussion, and possible action of minutes for:
* March 9, 2023 Council Meeting
Sponsors: Tanya Smith
Attachments: 1.  CCMO030923 DRAFT Minutes

7.2. Presentation, discussion, and possible action regarding a construction contract for a roof
replacement at the College Station Ultilities facility located on Graham Road with JACO Roofing

for $117,860.
Sponsors: Jennifer Cain
Attachments: 1. 23300398 -- Contract
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7.3. Presentation, discussion, and possible action regarding a construction contract for repairs and
upgrades at the Utility Customer Service facility on Krenek Tap Road with E Contractors for
$100,931.

Sponsors: Jennifer Cain
Attachments: 1. 23300399 -- Contract

7.4. Presentation, discussion, and possible action regarding approval of a real estate contract with
Olive Margaret Arnold for the purchase of 2.0 acres of land at 1775 Arnold Road for $293,600.
Sponsors: Jennifer Cain
Attachments: 1. Project Map - 2 Ac Arnold Rd Property - Feb 2023 - Final

2.  Seller signed Real Estate Contract

7.5. Presentation, discussion, and possible action regarding the second reading of a franchise
agreement ordinance with Drop and Go Dumpsters for the collection of recyclables from
commercial businesses and multi-family locations.

Sponsors: Emily Fisher
Attachments: 1. Drop and Go Dumpsters Franchise Agreement

7.6. Presentation, discussion, and possible action ratifying an emergency purchase of one 1000 kVA
and one 1500 kVA transformer from KBS Electrical Distributors in the amount of $135,000; and
one 1000 kVA and one 1500 kVA transformer from Techline Inc. in the amount of $109,500; for
electric warehouse inventory for a total amount of $244,500.

Sponsors: Timothy Crabb
Attachments: 1. 20230227-Transformer Order-Cost-And Delivery Time

7.7. Presentation, discussion, and possible action on a one-year contract renewal with Alexander's
Contract Services, Inc. for water meter reading services not-to-exceed $335,000.
Sponsors: Mary Ellen Leonard
Attachments: 1. 2100361R2 Alexander LTR 022423 CRC

7.8. Presentation, discussion, and possible action regarding annual clothing price agreements with
C.C. Creations for $126,000 and M&M Apparel for $54,000; totaling an estimated annual not-to-
exceed amount of $180,000.

Sponsors: Mary Ellen Leonard
Attachments: 1. RFP#23-019 APA Shirts, TShirts Hats Misc Award

7.9. Presentation, discussion, and possible action regarding the 2023 global opioid settlement
subdivision participation and release agreement forms with Allergan, CVS, Walgreens, and
Walmart and authorizing the Mayor to execute the releases and any other associated documents
on behalf of the City.

Sponsors: Adam Falco

Attachments: 1.  Settlement_Participation_Form_Walgreens
2.  Settlement_Participation_Form_Walmart
3.  Settlement_Participation_Form_Allergan
4.  Settlement_Participation_Form_CVS

7.10. Presentation, discussion, and possible action on an amendment to the Technology Services
Agreement with Paymentus Corporation for payment processing services to increase service
fees and increase the annual estimated contract amount of $1,500,000 to $1,750,000.
Sponsors: Mary Ellen Leonard
Attachments: 1. 20300213 AMD3 -- Contract
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8.2.

8.3.

9.2.

9.3.

10.

1.

Workshop Agenda.

Presentation, discussion, and possible action on receiving the annual audit reports and Annual
Comprehensive Financial Report (ACFR) for the fiscal year that ended September 30, 2022.

Sponsors: Michael DeHaven
Attachments: None

Presentation, discussion, and possible action on the Texas Avenue & University Drive Area
Redevelopment Plan.

Sponsors: Matthew Ellis
Attachments: 1.  Texas Avenue & University Drive Area Redevelopment Plan Boundary

Presentation, discussion, and possible action regarding updates to the City Council's Strategic
Plan.

Sponsors: Bryan Woods

Attachments: 1. Council Strategic Plan 2023 Update

Regular Agenda.

Public Hearing, presentation, discussion, and possible action regarding an ordinance amending
Appendix A of the Code of Ordinances, “Unified Development Ordinance,” Article 3,
"Development Review Procedures, " Section 3.16, “Conditional Use Permits,” regarding
conditional use permits.

Sponsors: Molly Hitchcock
Attachments: 1. Ordinance

2. UDO 3.16. Conditional Use Permit Changes

Public Hearing, presentation, discussion, and possible action regarding an ordinance amending
Appendix A, “Unified Development Ordinance, “Article 4, Zoning Districts,” Section 4.2 “Official
Zoning Map,” of the Code of Ordinances of the City of College Station, Texas, by changing the
zoning district boundaries from MF Multi-Family to MH Middle Housing for approximately 1.12
acres being Lots 13-16 of the Cooner Addition, generally located at 301, 303, 305, and 307
Cooner Street.

Sponsors: Robin Macias
Attachments: Ordinance

1
2 Vicinity Map, Aerial, and Small Area Map
3. Rezoning Exhibit

4.  Applicant's Supporting Information

5 Background Information

6. Existing Future Land Use Map

7. Rezoning Map

Presentation, discussion, and possible action on a resolution approving and adopting the City’s
Public Private Partnership (P3) Program Guidelines.
Sponsors: Mary Ellen Leonard
Attachments: 1. Resolution Adopting P3 Program Guidelines - Rev. 3-14-2023
2.  Ex. A-COCS P3 Program Guidelines - Rev. 3-16-2023

Council Calendar - Council May Discuss Upcoming Events.

Items of Community Interest.
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The Council may receive reports from a Council Member or City Staff about items of community interest
for which notice has not been given, including: expressions of thanks, congratulations or condolence;
information regarding holiday schedules; honorary or salutary recognitions of a public official, public
employee, or other citizen; reminders of upcoming events organized or sponsored by the City of College
Station; information about a social, ceremonial or community event organized or sponsored by an entity
other than the City of College Station that is scheduled to be attended by a Council Member, another
city official or staff of the City of College Station; and announcements involving an imminent threat to
the public health and safety of people in the City of College Station that has arisen after the posting of
the agenda.

12. Council Reports on Committees, Boards, and Commissions.

A Council Member may make a report regarding meetings of City Council boards and commissions or
meetings of boards and committees on which a Council Member serves as a representative that have
met since the last council meeting. (Committees listed in Coversheet)

13. Future Agenda Iltems and Review of Standing List of Council Generated Future Agenda
Items.

A Council Member may make a request to City Council to place an item for which no notice has been
given on a future agenda or may inquire about the status of an item on the standing list of council
generated future agenda items. A Council Member’s or City Staff's response to the request or inquiry
will be limited to a statement of specific factual information related to the request or inquiry or the
recitation of existing policy in response to the request or inquiry. Any deliberation of or decision about
the subject of a request will be limited to a proposal to place the subject on the agenda for a subsequent
meeting.

14. Adjourn.

The City council may adjourn into Executive Session to consider any item listed on the agenda if a
matter is raised that is appropriate for Executive Session discussion.

| certify that the above Notice of Meeting was posted on the website and at College Station City Hall,
1101 Texas Avenue, College Station, Texas, on March 17, 2023 at 5:00 p.m.

Fonga it

City Sec?etary

This building is wheelchair accessible. Persons with disabilities who plan to attend this meeting
and who may need accommodations, auxiliary aids, or services such as interpreters,
readers, or large print are asked to contact the City Secretary’s Office at (979) 764-3541, TDD
at 1-800-735-2989, or email adaassistance@cstx.gov at least two business days prior to the
meeting so that appropriate arrangements can be made. If the City does not receive notification
at least two business days prior to the meeting, the City will make a reasonable attempt to
provide the necessary accommodations.

Penal Code § 30.07. Trespass by License Holder with an Openly Carried Handgun.

"Pursuant to Section 30.07, Penal Code (Trespass by License Holder with an Openly
Carried Handgun) A Person Licensed under Subchapter H, Chapter 411,
Government Code (Handgun Licensing Law), may not enter this Property with a
Handgun that is Carried Openly."
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Codigo Penal § 30.07. Traspasar Portando Armas de Mano al Aire Libre con Licencia.
“Conforme a la Seccion 30.07 del codigo penal (traspasar portando armas de mano al aire
libre con licencia), personas con licencia bajo del Sub-Capitulo H, Capitulo 411,
Codigo de Gobierno (Ley de licencias de arma de mano), no deben entrar a esta propiedad
portando arma de mano al aire libre.”
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March 23, 2023
Item No. 5.1.
Proclamation for Global Meetings Industry Day

Sponsor: Jeremiah Cook
Reviewed By CBC: N/A
Agenda Caption:Presentation proclaiming March 30, 2023, as the Global Meetings Industry Day.

Relationship to Strategic Goals:

e Good Governance

Recommendation(s): Receive the proclamation.

Summary: Global Meetings Industry Day recognizes the value that business meetings, trade shows,
exhibitions, conferences, and conventions bring to people, businesses, and communities. To further
highlight the impact of this important service, Visit College Station is hosting its 29th annual Meetings
Planners Showcase on March 30, 2023, at the Hilton College Station & Conference Center. The
event will include 50 local businesses who specialize in making meetings and events successful,
including caterers, venues, lodging, florists, attractions, and many more.

Budget & Financial Summary: N/A

Attachments:
1. 2023 Global Meetings Industry Day Proclamation
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WHEREAS,

WHEREAS,

WHEREAS

WHEREAS

Crry oF COLLEGE STATION
Home ofﬁxas AerM University®

Proclamation

Global Meetings Industry Day is the international day of advocacy
showcasing the value that business meetings, trade shows, exhibitions,
conferences, and conventions bring to people, businesses and communities;
and

The 2023 International Global Meetings Industry Day is March 30, 2023;
and

Visit College Station is hosting its 29" annual Meeting Planners Showcase
on March 30, 2023, where 50 local businesses specializing in various
services that help make meetings and events successful, including caterers,
venues, lodging, florists, attractions, and more, gather to offer event
expertise to those planning events in College Station: and

The City of College Station is grateful to everyone who organizes,
participates in, and supports the local meetings and events community, and
is proud to be a partner in such a tremendous economic driver.

NOW, THEREFORE, I, John Nichols, as Mayor of College Station and on behalf of the

entire College Station City Council do hereby proclaim the day of March
30, 2023, as the:

Global Meetings Industry Day

and we urge all citizens to join me in celebrating the Global Meetings Industry Day for its
added value to our community.

IN TESTIMONY WHEREOF, I have hereunto set my hand and caused to be affixed the
Great Seal of the City of College Station, in the State of Texas, this 23rd day of March,

2023.

Attest:

Tanya Smith
City Secretary

John Nichols
Mayor

©
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March 23, 2023
Item No. 7.1.
Minutes

Sponsor: Tanya Smith, City Secretary
Reviewed By CBC: City Council

Agenda Caption:Presentation, discussion, and possible action of minutes for:
* March 9, 2023 Council Meeting

Relationship to Strategic Goals:

e Good Governance

Recommendation(s): Recommends Approval.
Summary: N/A
Budget & Financial Summary: None

Attachments:
1. CCMO030923 DRAFT Minutes
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MINUTES OF THE CITY COUNCIL MEETING
IN-PERSON WITH TELECONFERENCE PARTICIPATION
CITY OF COLLEGE STATION
MARCH 9, 2023

STATE OF TEXAS

COUNTY OF BRAZOS

wLon LN Lo

Present:
John Nichols, Mayor

Council:

Mark Smith

William Wright

Linda Harvell

Elizabeth Cunha — via zoom
Bob Yancy

Dennis Maloney

City Staff:
Bryan Woods, City Manager

Jeff Capps, Deputy City Manager
Adam Falco, City Attorney

Leslie Whitten, Deputy City Attorney
Tanya Smith, City Secretary

Ian Whittenton, Deputy City Secretary

1. Call to Order and Announce a Quorum is Present.

With a quorum present, the meeting of the College Station City Council was called to order by Mayor
Nichols via In-Person and Teleconference at 4:00 p.m. on March 9, 2023, in the Council Chambers of
the City of College Station City Hall, 1101 Texas Avenue, College Station, Texas 77840.

2. Executive Session Agenda.

In accordance with the Texas Government Code §551.071-Consultation with Attorney, §551.072-Real
Estate, §551.074-Personnel, and §551.087-Economic Incentive Negotiations, the College Station City
Council convened into Executive Session at 4:00 p.m. on March 9, 2023, to continue discussing
matters pertaining to:

2.1. Consultation with Attorney to seek advice regarding pending or contemplated litigation, to

e Kathryn A. Stever-Harper as Executrix for the Estate of John Wesley Harper v. City of College
Station and Judy Meeks; No. 15,977-PC in the County Court No. 1, Brazos County, Texas;
and

e McCrory Investments II, LLC d/b/a Southwest Stor Mor v. City of College Station; Cause No.
17-000914-CV-361; In the 361st District Court, Brazos County, Texas; and

e Shana Elliott and Lawrence Kalke v. City of College Station, et al., Cause No. 22-001122-CV-
85, in the 85th District Court, Brazos County, Texas; and
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e Robert Danny Clack, II v. City of College Station, et al., Civil Action No. 4:22-cv-02404, in
the U.S. District Court for the Southern District of Texas, Houston Division; and

e Kristin Marriott v. City of College Station, Cause No. 22-002259-CV-272, in the 272nd
District Court, Brazos County, Texas; and

e SOAH Docket No. 473-22-2464 and PUC Docket No. 52728 — Application of the City of
College Station to Change Rates for Wholesale Transmission Services; and

e Lala Vida, LLC v. City of College Station, Cause No. 23-000374-CV-272, in the 272nd

District Court, Brazos County, Texas.

Legal advice related to entering into settlement agreements regarding opioid settlements with

Allergan, CVS, Walgreens, and Walmart.

Legal advice regarding an interlocal agreement with the City of Bryan for fire and emergency

medical services.

2.2. Deliberation on the purchase, exchange, lease, or value of real property: to wit:
e Property generally located at State Highway 6 and Venture Drive in the College Station
Business Center.

2.3. Deliberation on the appointment, employment, evaluation, reassignment, duties, discipline,
or dismissal of a public officer; to wit:

e C(City Attorney

e City Manager

e Council Self-Evaluation

2.4 Deliberation on an offer of financial or other incentives for a business prospect that the
Council seeks to have locate, stay or expand in or near the City; to wit:
e Negotiations regarding approximately 5.3 acres of property located along Holleman Drive in
the southeast quadrant of the Dartmouth Avenue and Holleman Drive intersection.
e Negotiations regarding an Economic Development Agreement for the extension of Dartmouth
Avenue from Harvey Mitchell South Parkway to Texas Avenue.

3. The Open Meeting Will Reconvene No Earlier than 6:00 PM from Executive Session and City
Council will take action, if any.

Executive Session recessed at 6:15 p.m. No action was taken.

4. Pledge of Allegiance, Invocation, consider absence request.

5. PRESENTATION - PROCLAMATIONS, AWARDS, AND RECOGNITIONS.

5.1. Presentation of a proclamation recognizing American Red Cross Month.

Mayor Nichols presented a proclamation to Jennifer Young and the ARC Heart of Texas Chapter
Board Members and proclaimed March 2023, as “American Red Cross Month.”

6. Hear Visitors Comments.

Will Leskowitz, College Station, came before Council proposing decriminalization for misdemeanor
amounts of marijuana possession and to stop A9 THC concentration testing by the city. Mr.
Leskowitz’s proposal are: 1) Propose to end citations and arrests for misdemeanor levels of possession
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in College Station: if there is probable cause, the substance can be seized, and a drug paraphernalia
charge would not be issued in lieu of a possession of marijuana charge; 2) Propose that no city funds
or personnel should be used to conduct THC concentration testing: no city funds or personnel should
be used to request, conduct, or obtain THC testing of any cannabis-related substance to determine
whether the substance meets the legal definition of marihuana under state law.

Diana Wood, College Station, came before Council regarding the 4 unrelated issues. She requests that
the issue be looked at together by council, homeowners, and students like a taskforce.

Gunnar Schade, College Station, came before Council regarding 4 unrelated issues and the traffic
impact in the neighborhood. He believes enforcement is not being taken seriously.

Katherine Edwards, College Station, stated that the real issue is the over crowed neighborhoods with
student occupancy. Ms. Edwards read a statement by Mr. Billingham who has lived in the city for
years and is not anti-students, but anti-crime and he concludes enforcement is not being consistently
handled with the 4 unrelated.

David Higdon, College Station (HOA representative), came before council to seek the council’s
commitment to actively support neighborhood integrity by enacting a requirement that all renters sign
a document stating that they are aware of the 4 unrelated restrictions in our community.

Liana Vincent, College Station, came before Council speaking on behalf of occupancy enforcement.
She stated her neighborhood welcomes students and have fall gathering and spring events with their
students in their neighborhoods. But relationship building and education should always be paired with
enforcement. She stated that her neighborhood needs the city’s help to enforce while continuing to
educate for diverse, thriving, healthy communities. But students are not to blame, property owners
need to take accountability.

Jay Rudinger, College Station, came before Council regarding coming together with homeowners to
work together and enforce 4 unrelated violations.

Fred Dupriest, College Station, came before Council to provide specific recommendations on
occupancy enforcement: 1) Define the evidence needed to summon an owner to court (i.e., more than
4 vehicles, 50% of 21 days); 2) Take photos before 7:30 am; 3) Utilize evidence provided by the
public; 4) Enable and apply meaningful fines; and 5) Add clause and signature to Rental Permit stating
the owners and renters know the law.

Tre Watson, College Station, came before Council regarding decriminalizing the use of marijuana,
this will help end citations and arrests for misdemeanor levels of possession.

Brian Bochner, College Station, stated that overall traffic speeds are down in Pebble Creek and thank
Council for supporting enforcement. He also stated that Council needs to relook at occupancy
enforcement.

Lloyd Davis, College Station, stated that Council needed to change the way they measure performance
with regards to the 4 unrelated enforcement. He suggested setting goals for those involved in
enforcement with conviction of violators being tracked.

Phillip Springer, College Station, stated that the relationship between College Station and Bryan is
more important than the most expedient route for any project.
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John Nicks, Plantersville, stated that a letter needs to be sent a to TxDOT regarding the road
construction he feels is a mess around College Station and other cities. He is also not for not for heavy
handed 4 unrelated enforcements as he believes it hurts certain groups of people.

Mary Linne, Bryan, came before Council regarding the Rosemary sewer issues and ruining a historic
neighborhoods integrity. Ms. Linne stated she feels College Station is not looking at all the options
and would like to work with College Station on a better strategy.

John Halsell, Bryan, thanked the Council for allowing him to address the Council regarding his
concerns with the sewer line that is proposed in Beverly Estates. He does not believe that the city of
Bryan would consider doing this to the citizens of College Station.

Richard Miles, Bryan, came before Council to encourage building better relationships with the people
of Bryan and not dividing the communities over an issue like a sewer line.

Emily Zieschang, Bryan, stated that the next generation cares about Beverly Estates and does not agree
with what the City of College Station is doing to this neighborhood and the relationship.

Scott Hickle, Bryan, (HOA representative), thanked Council for always having Neighborhood
Integrity in mind when making decisions with the Pin Oak Survey. Mr. Hickle read Ann Horton’s
comments regarding Rosemary and encouraging a better relationship between the communities.

Susan Miles, Bryan, came before Council regarding her concerns with Rosemary and the proposed
trunkline destroying trees and bird habitat.

David Gardner, Bryan, stated that he has his foot on bought sides of this deal, living in Bryan and
owning a business in College Station. He understands that Council is facing a difficult situation but
is looking more at the economic side instead of the neighborhood and community relations.

Marsha Crowfoot, Bryan, stated that if the city moves forward with the Rosemary sewer line along
the back side of her property it will destroy her lifestyle and home value.

James Mulvey, Bryan, came before Council to express concern about flooding on Vine Street in
Beverly Estate. He stated that if the line is moved to the back of the properties, it will encourage
flooding and become a maintenance issue over time.

7. CONSENT ITEMS

Presentation, discussion, and possible action on consent items which consist of ministerial, or
"housekeeping'' items as allowed by law: A Councilmember may request additional information
at this time. Any Councilmember may remove an item from the Consent Agenda for a separate
vote.

Items 7.4 and 7.5 were pulled from Consent for clarification.

(7.4) Bill Couch, Police Chief, stated that College Station will be responsible for the purchase of the
vehicle and the other entities will reimburse in equal amounts.

(7.5) Jennifer Cain, explained that this section of George Bush Drive has existing bike lanes, and this
project will convert the bike lanes to separated bike lanes. The design will specifically consider bicycle
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safety, stormwater management and long-term maintenance costs. Mrs. Cain also stated in this
partnership TxDOT will be cover 80% with College Station covering 20%.

7.1. Presentation, discussion, and possible action of minutes for:
e FKebruary 20, 2023 Special Meeting (Retreat)
e FKebruary 21, 2023 Special Meeting (Retreat)
e FKebruary 23, 2023 Council Meeting

7.2. Presentation, discussion, and possible action regarding the first reading of a franchise
agsreement ordinance with Drop and Go Dumpsters for the collection of recyclables from
commercial businesses and multi-family locations.

7.3. Presentation, discussion, and possible action on amending an interlocal agreement for
prisoner housing with Brazos County increasing the daily rate by $5.00 to $60.00 for College
Station prisoners.

7.4. Presentation, discussion, and possible action regarding an interlocal agreement with the
City of Bryan, Texas A&M University, and Brazos County regarding the shared purchase,
maintenance, and use of a rescue vehicle.

7.5. Presentation, discussion, and possible action regarding a contract with Kimley-Horn for the
design of the George Bush Bike Lanes Project for $235,000.

7.6. Presentation, discussion, and possible action regarding a change order to the design contract
with Kimley-Horn and Associates, Inc. for the Northeast Trunkline Phase IV project in the
amount of $87.500.

MOTION: Upon a motion made by Councilmember Harvell and a second by Councilmember
Wright, the City Council voted seven (7) for and none (0) opposed, to approve the Consent Items. The
motion carried unanimously.

8. WORKSHOP ITEMS

8.1. Presentation, discussion, and possible action regarding the George Bush Presidential
Library Foundation's upcoming events, expansion, and community partnerships.

Bryan Woods, City Manager, introduced Max Angerholzer, George Bush Presidential Library
Foundation CEO, for this presentation.

Mr. Angerholzer provided an overview of the George Bush Presidential Library Foundation upcoming
events and planned expansions. Upcoming events include the 25™ Anniversary of the library with
includes a free to the public day and a temporary exhibit on Nelson Mandela. Also planned for the
next year is a centennial celebration of the life of President Bush. Updates to the library include
construction of a new building which will include a café and exhibits for both Marine One, a helicopter
used for transportation during President Bush’s term, and Union Pacific 4141, a train which carried
the president to his final resting place in College Station. He also thanked the Mayor and Council for
their continued support of the library and its mission.

8.2. Presentation, discussion, and possible action regarding Off-Campus Housing and
Cooperation between the City and Texas A&M University.
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Bryan Woods, City Manager, introduced General Ramirez, Vice President of Student Affairs, to give
this presentation.

General Ramirez, Vice President of Student Affairs, presented information regarding off-campus
housing and cooperation between the City and Texas A&M University. He highlighted a marketing
campaign which is designed to educate students on the city’s unrelated occupancy restrictions. Also
highlighted were other educational efforts to help students live responsibly in College Station of and
Bryan.

Case Harris, TAMU Student Body President, stated that students enjoy living in College Station and
acknowledged that there are a lot of stake holders in the community. On behalf of the Student Body,
he supports the Middle Housing Zoning and stands behind the goals and approach General Ramirez
described and believes that this is the way to better compliance and sense of community for all.

e Historical Southside - Middle Housing where possible

e Student density — keep it closer to campus

e Patience outside of those zones — concentrate on education

Mayor Nichols recessed the meeting at 8:42 p.m.
The meeting resumed at 8:54 p.m.

8.3. Presentation, discussion, and possible action on priority areas for possible City-initiated
rezoning to the MH Middle Housing zoning district.

Alyssa Halle-Schramm, Planning and Development, stated that this item comes from both
Comprehensive Plan Action 2.1 to undertake amendments to the Unified Development Ordinance’s
zoning districts to implement the updated Future Land Use & Character categories and Action 2.11 to
continue to initiate proactive zoning map updates in strategic areas to encourage transitions to the
desired community character, encourage redevelopment, and implement the Future Land Use &
Character Map. Staff collaborated with residents, developers, and the broader community to create the
MH Middle Housing zoning district that allows a flexible mix of housing products by-right, including
small lot single-family, duplexes, townhouses, small and medium multiplexes, and live-work units.
The Planning & Zoning Commission and City Council unanimously approved the new MH Middle
Housing zoning district in October 2022. At that time, the Council directed staff to form a working
group to consider appropriate areas for possible City-initiated rezoning to the new district to redirect
development pressures out of established neighborhoods, encourage redevelopment in appropriate
areas, and realize the vision set forth in the Future Land Use & Character Map.

Ms. Halle-Schramm explained that the working group consisted of seven members, including three
neighborhood representatives, three development community representatives, and one representative
from the Texas A&M University’s School of Architecture. This group met with staff from November
2022 through February 2023 to discuss and prioritize areas. The working group developed a general
methodology to 1) focus on areas classified as Mixed Residential on the Future Land Use & Character
Map, 2) eliminate from consideration areas that are zoned for multi-family to not downzone properties,
3) eliminate from consideration properties that are zoned PDD Planned Development District as those
contain custom zoning requirements, and 4) gain general group consensus on the appropriateness of
the remaining properties. The working group classified those as being recommended to move forward
with at this time, or those that need further consideration and/or focused engagement efforts with the
specific property owners and/or neighborhoods. Staff will present the working group’s prioritizations,
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with a focus on the recommended properties, and seek Council feedback. After determining which
areas are appropriate to move forward, staff will conduct further analysis of each area to ensure there
is adequate infrastructure in place to support rezoning the property or properties at this time. Staff will
then host public engagement opportunities to discuss the potential zoning changes with surrounding
neighborhoods and any interested parties. Once a property or properties have gone through these
processes, staff will begin the formal rezoning process that includes public hearings and review before
the Commission and Council.

Jessica V. Williams and Sam Presnal, College Station, presented several comments on behalf of the
Texas A&M Student Government Association:
e Excited about creating corridors of higher density and unique characteristics.
In full support of all recommendations.
Areas walkable to campus will have largest benefit to students.
Ask for consideration of additional areas highlighted in green.
Some areas with different Future Land Use included.
Bigger MH zones will improve transportation efficiency as well as student understanding and
compliance to create cohesive denser communities.

8.4. Presentation, discussion, and possible action regarding the annual traffic contact report
required by Senate Bill 1074 of the Texas 77th legislative session.

Billy Couch, Police Chief, provided an overview according to statutory requirements that each year,
to remain transparent to our community, the police department employs an independent consultant to
analyze traffic contact data and develop this report. The report indicates that the department is in
compliance with state law and continues to employ best practice strategies. Since January 1, 2002, the
College Station Police Department, in accordance with Texas Racial Profiling Law (SB No. 1074),
has been required to implement and mandate policy and procedures to satisfy the requirements of the
law.

Chief Couch explained the Summary of Findings:
e While annual variance can be expected due to the ever-changing environment, a historical
review of data reveals remarkable similarities in data analysis across 10 years of data.
e Opverall, the comprehensive analysis of data demonstrates that the College Station Police
Department has complied with the Texas Racial Profiling Law and all its requirements.

9. REGULAR ITEMS

9.1. Public Hearing, presentation, discussion, and possible action regarding an ordinance
amending Appendix A, “Unified Development Ordinance," Article 4, "Zoning Districts,”
Section 4.2 “Official Zoning Map,” of the Code of Ordinances of the City of College Station,
Texas by changing the zoning district boundary from GS General Suburban to MH Middle
Housing for approximately 0.27 acres at 211 Fidelity Street, being Lot 1 and 25’ of Lot 2, Block
6 of the West Park Addition, generally located at the corner of Fidelity Street and Highland
Street.

Gabriel Schrum, Planning and Development, stated that this request is to rezone approximately 0.27
acres of land from GS General Suburban to MH Middle Housing. This is the first rezoning request for
the newly adopted MH Middle Housing zoning district. The subject property was platted in 1940 and
is currently a vacant single-family lot. It is the applicant’s intent to redevelop the plot to build small-
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lot single-family homes. Nearby properties include single-family residential homes. Mr. Schrum
explained that the uses allowed by the proposed zoning district are generally marketable for the area.
The applicant states that the currently allowed uses are marketable, but not the best use of the property.
They mention the property is close to Texas A&M University and will serve the student population,
and their proposed use of small lot single-family homes are more appropriate and marketable for this
lot.

The Planning and Zoning Commission heard this item at their February 16, 2023 meeting and voted
unanimously to recommend approval. Staff also recommends approval.

At approximately 10:09 p.m., Mayor Nichols opened the Public Hearing.
There being no further comments, the Public Hearing was closed at 10:09 p.m.

MOTION: Upon a motion made by Councilmember Wright, and a second by Councilmember Yancy,
the City Council voted seven (7) for and none (0) opposed, to adopt Ordinance No. 2023-4422,
amending Appendix A, “Unified Development Ordinance," Article 4, "Zoning Districts,” Section 4.2
“Official Zoning Map,” of the Code of Ordinances of the City of College Station, Texas by changing
the zoning district boundary from GS General Suburban to MH Middle Housing for approximately
0.27 acres at 211 Fidelity Street, being Lot 1 and 25 of Lot 2, Block 6 of the West Park Addition,
generally located at the corner of Fidelity Street and Highland Street. The motion carried
unanimously.

9.2. Presentation, discussion, and possible action regarding an interlocal agreement with the
City of Bryan for fire and emergency medical services.

Richard Mann, Fire Chief, presented an overview of the historical perspective on Station 6, changes
that have impacted the 1997 Automatic Aid agreement, collaborative efforts to address concerns since
2020, financial impacts and alternative considerations.

EMS service does not produce a profit for the city
e Revenue is what is received, not billed
e Availability of service is provided through taxes paid by CS residents
e User fees for those who utilize the service
Significant Changes Impacting Auto Aid
e (CSFD Station 6
= QOpened 2012
= Boundary response managed by dispatch according to response district
e BFD Station 2 relocation 2018
=  Moved north further north away from southern border of Bryan city limit
e Dispatch upgrades
= New CAD 2016
= Automatic Vehicle Location dispatch 2018
Timeline of Discussions
e 2020-2023
College Station EMS Additions in FY 2022 and FY 2023
e FY 22 and FY 23 EMS Investments $2.584 million
= 2.8 Cents on Tax Rate
e FY 22 Peak Ambulance Addition
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= $856,000
= Staffing added via overtime

e FY 23 New Ambulance (5") Addition and Reserve Ambulance
*  $1.728 million
= 7 positions

Cost of Service for City of Bryan Calls 2022

e Total Cost of CSFD EMS Service in Bryan
= $487,000

e EMS Service Revenue
= §$178,000 37%

e (College Station Taxpayers
= $309,000 63%

Council Considerations
e Accept proposal from City of Bryan (Status Quo Financially)
e Determine acceptable level of subsidy by College Station taxpayers
e Move to Mutual Aid for EMS and Fire Services
e Provide alternative proposal to City of Bryan

Staff Recommendations
e Automatic aid for high acuity Fire/EMS call types with AVL dispatch as identified by CAD
e Mutual aid for low acuity call types based on resource availability
e Reasonable annual financial adjustment for any imbalance in EMS service delivery

MOTION: Upon a motion made by Councilmember Maloney, and a second by Councilmember
Harvell, the City Council voted six (6) for and one (1) opposed, with Councilmember Wright voting
against, to move forward with staff’s recommendation as presented by authorizing the City Manager
to negotiate with the City of Bryanon Automatic aid for high acuity Fire/EMS call types with AVL
dispatch as identified by CAD, Mutual aid for low acuity call types based on resource availability, and
reasonable annual financial adjustment for any imbalance in EMS service delivery. The motion
carried.

10. Council Calendar

Council reviewed the calendar.

11. Items of Community Interest: The Council may receive reports from a Council Member or
City Staff about items of community interest for which notice has not been given, including:
expressions of thanks, congratulations or condolence; information regarding holiday schedules;
honorary or salutary recognitions of a public official, public employee, or other citizen;
reminders of upcoming events organized or sponsored by the City of College Station;
information about a social, ceremonial or community event organized or sponsored by an entity
other than the City of College Station that is scheduled to be attended by a Council Member,
another city official or staff of the City of College Station; and announcements involving an
imminent threat to the public health and safety of people in the City of College Station that has
arisen after the posting of the agenda.

Nothing to report at this time.
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12. Council Reports on Committees, Boards, and Commission: A Council Member may make a
report regarding meetings of City Council boards and commissions or meetings of boards and
committees on which a Council Member serves as a representative that have met since the last
council meeting. (Committees listed in Coversheet)

Councilmember Wright report on Texas Music Office.
Councilmember Maloney report on Texas Municipal League and Transportation Committee.

13. Future Agenda Items and Review of Standing List of Council Generated Future Agenda
Items: A Council Member may make a request to City Council to place an item for which no
notice has been given on a future agenda or may inquire about the status of an item on the
standing list of council generated future agenda items. A Council Member’s or City Staff’s
response to the request or inquiry will be limited to a statement of specific factual information
related to the request or inquiry or the recitation of existing policy in response to the request or
inquiry. Any deliberation of or decision about the subject of a request will be limited to a
proposal to place the subject on the agenda for a subsequent meeting.

No future items at this time.

14. Adjournment.

There being no further business, Mayor Nichols adjourned the Meeting of the City Council at 12:23
a.m. on Thursday, March 9, 2023.

John P. Nichols, Mayor
ATTEST:

Tanya Smith, City Secretary
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March 23, 2023
Item No. 7.2.
CSU on Graham Roof Replacement

Sponsor: Jennifer Cain, Director Capital Projects
Reviewed By CBC: City Council

Agenda Caption:Presentation, discussion, and possible action regarding a construction contract for
a roof replacement at the College Station Utilities facility located on Graham Road with JACO
Roofing for $117,860.

Relationship to Strategic Goals:
Core Services and Infrastructure

Recommendation(s): Staff recommends approval.

Summary: This construction contract is for the roof replacement on the College Station Ultilities
Administration building located at 1601 Graham Road. The roof will be replaced with a Dura-Last roof
with a 20-year warranty. This project is part of the 10 year corrective maintenance plan developed by
Faithful & Gould in 2013.

In January 2023, Dura-last corporation requested proposals for the roof replacement on behalf of the City of
College Station from top rated roofing contractors. JACO Roofing, DKHaney Roofing, and Horizon Roofing provided

proposals, with JACO Roofing being the selected proposal. JACO was awarded using the TIPS contract
#21060301.
The contract is on file with the City Secretary's Office.

Budget & Financial Summary: Funding for the project is from the corrective maintenance SLA for
FY23.

Attachments:
1. 23300398 -- Contract
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( /'\ CONTRACT & AGREEMENT ROUTING FORM

Crry OF COLLEGE STATION 23300398

Project Name / Contract Description: New Duro-Last Roof System at Utilities Building on Graham Road

Name of Contractor: Jaco Roofing & Construction, Inc.

CONTRACT TOTAL VALUE: ¢ 117,860.00 GrantFunded Yed | No [H]

If yes, what is the grant number:l:l

Debarment Check |:| Yes |:| No |:| N/A Davis Bacon Wages Used IEI Yes |:| No|:| N/A
Section 3 Plan Incl. |:| Yes |:| No IE N/A Buy America Required |:| Yes |:| No E|N/A
Transparency Report |:| Yes |:| No E| N/A

] New conTRAcT []ReNewAL# VA Tcnance oroer# N/A [ otHeR N/A

BUDGETARY AND FINANCIAL INFORMATION (Include number of bids solicited, number of bids received,

funding source, budget vs. actual cost, summary tabulation)
Project awarded via cooperative TIPS contract number 21060301

Funding source - 10010180-5315

(If required)*
CRC Approval Date*: N/A Council Approval Date*: 3/23/2023 Agenda Item No*: TBD

--Section to be completed by Risk, Purchasing or City Secretary’s Office Only—
Insurance Certificates: K(_‘f Performance Bond: Payment Bond: Info Tech: N/A

SIGNATURES RECOMMENDING APPROVAL

. . 3/16/2023
hifer (ain /16/
DEPARTMENT DIRECTOR/ADMINISTERING CONTRACT DATE
Wik (bt 3/16/2023
(l
ASST CITY MGR — CFO DATE
LEGAL DEPARTMENT DATE

APPROVED & EXECUTED

CITY MANAGER DATE
MAYOR (if applicable) DATE
CITY SECRETARY (if applicable) DATE
__Original(s) sent to CSO on Scanned into Laserfiche on ____Original(s) sent to Fiscal on
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CITY OF COLLEGE STATION
STANDARD FORM OF CONSTRUCTION AGREEMENT

This Agreement is entered into by and between the City of College Station, a Texas home-rule municipal
corporation (the “City”) and Jaco Roofing & Construction, Inc. (the
“Contractor”) for the construction and/or installation of the following:

New Duro-Last mechanically fastened roof system at Utilities building on Graham Road.

1. DEFINITIONS

1.01 Calendar Day. The term "calendar day" shall mean any day of the week or month, no days being
excepted.

1.02 City. The term "City" shall mean and be understood as referring to the City of College Station, Texas.

1.03 City’s Consultant. The term “City’s Consultant” or “Consultant” shall mean and be understood as
referring to the City’s design professional(s) for the Project.

1.04 City's Representative. The term "City's Representative” or "Representative" shall mean and be
understood as referring to the City Manager or his delegate or delegates, including a project management firm if
applicable, who shall act as City's agent.

1.05 Contingency Amount. The term “Contingency Amount” shall mean and be understood as referring to
the amount established and appropriated by the City, to be used exclusively by the City and in the City’s sole
discretion, to pay City-authorized costs associated with Change Orders and other related expenses for this Project.
The Contractor agrees that the Contingency Amount, if any, is established by and is for the sole use of the City,
that the Contingency Amount is not included in the Contract Amount, and that the Contractor has no right to use
or receive any Contingency Amount unless authorized by the City in a written and duly authorized change order.
The City’s Contingency Amount is: Eleven Thousand Seven Hundred Eighty-Six

and 00 /100 Dollars ($11,786.00 ).

1.06 Contract Amount. The term “Contract Amount” shall mean the amount of Contractor’s lump sum base
bid proposal, together with all alternates, as accepted by the City in accordance with the Contractor’s Proposal.
In the case of a unit price contract, Contract Amount shall mean the sum of the product of all unit prices multiplied
by the respective estimated final quantities of work, for all base bid and alternates, as accepted by the City. Except
in the event of a duly authorized change order approved by the City as provided in this Agreement, and in
consideration of the Contractor’s final completion of all Work in conformity with this Agreement, the City shall
pay the Contractor an amount not to exceed: One Hundred Seventeen Thousand Eight Hundred Sixty

and 00 /100 Dollars ($117,860.00 ).

1.07 Contract Documents. The term "Contract Documents"” shall mean those documents listed in Section
2.01.

1.08 Contractor. The term "Contractor" shall mean the person(s), partnership, or corporation who has agreed
to perform the Work contemplated in this Agreement and the other Contract Documents.

1.09 Contractor’s Proposal. The term “Contractor’s Proposal” shall mean the document provided by the
Contractor in response to, and shall include all information required by the City’s Request for Proposal/Invitation
to Bid for the Project.

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022 Page | 1
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1.10 Extra Work. The term "Extra Work" shall mean and include work that is not covered or contemplated
by the Contract Documents but that may be required by City's Representative and approved by the City in writing
prior to the work being done by the Contractor.

1.11 Final Completion. The term "Final Completion” shall mean that all the Work has been completed, all
final punch list items have been inspected and satisfactorily completed, all payments to materialmen and
subcontractors have been made, all documentation and warranties have been submitted, and all closeout
documents have been executed and approved by the City.

1.12 Hazardous Substance. The term "Hazardous Substance" shall mean and include any element, constituent,
chemical, substance, compound, or mixture, which is defined as a hazardous substance by any local, state or
federal law, rule, ordinance, by-law, or regulation pertaining to environmental regulation, contamination, clean-
up or disclosure, including, without limitation, The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 ("CERCLA"), The Resource Conservation and Recovery Act ("RCRA"), The Toxic
Substances Control Act ("TSCA"), The Clean Water Act ("CWA"), The Clean Air Act ("CAA"), and the Marine
Protection Research and Sanctuaries Act ("MPRSA"), The Occupational Safety and Health Act ("OSHA"), The
Superfund Amendments and Reauthorization Act of 1986 ("SARA"), or other state superlien or environmental
clean-up or disclosure statutes including all state and local counterparts of such laws (all such laws, rules and
regulations being referred to collectively as "Environmental Laws").

1.13 Environmental Laws. The term “Environmental laws” shall mean collectively, any local, state or federal
law, rule, ordinance, by-law, or regulation pertaining to environmental regulation, contamination, clean-up or
disclosure, including, without limitation, The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 ("CERCLA"), The Resource Conservation and Recovery Act ("RCRA"), The Toxic
Substances Control Act ("TSCA"™), The Clean Water Act ("CWA"), The Clean Air Act ("CAA"), and the Marine
Protection Research and Sanctuaries Act ("MPRSA"), The Occupational Safety and Health Act ("OSHA"), The
Superfund Amendments and Reauthorization Act of 1986 ("SARA"), or other state superlien or environmental
clean-up or disclosure statutes including all state and local counterparts of such laws.

1.14 Interpretation of Phrases. Whenever the words "directed", "permitted”, "designated”, "required”,
"considered necessary”, "prescribed", or words of like import are used, it is understood that the direction,
requirement, permission, order, designation, or prescription of City's Representative is intended. Similarly, the
words "approved", "acceptable", "satisfactory", or words of like import shall mean approved by, accepted by, or

satisfactory to City's Representative.

1.15 Nonconforming work. The term "nonconforming work" shall mean Work or any part thereof that is
rejected by City’s Representative as not conforming with the Contract Documents,

1.16 Parties. The "parties" are the City and the Contractor.

1.17 Project. The term "Project” shall mean the construction of an improvement to real property where the
Work comprises either whole or a part of such construction and which may include construction by the City or
separate contractors.

1.18 Project Manager. The term “Project Manager” shall mean the Contractor’s Project Manager. The Project
Manager shall assist the City in performing various administrative and oversight duties relating to the Work,
subject to limitations in authority that must be verified by Contractor.

Contract No. 23300398
Construction Agreement Over $50,000
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1.19 Subcontractor. The term "subcontractor” shall mean and include only those hired by and having a direct
contract with Contractor for performance of work on the Project. The City shall have no responsibility to any
subcontractor employed by a Contractor for performance of work on the Project, and all subcontractors shall look
exclusively to the Contractor for any payments due.

1.20 Substantially Completed. The term "Substantially Completed" means that in the opinion of the City's
Representative the Project, including all systems and improvements, is in a condition to serve its intended purpose
but still may require minor miscellaneous work and adjustment. Final payment of the Agreement Price, including
retainage, however, shall be withheld until Final Completion and acceptance of the Work by the City. Acceptance
by the City shall not impair or waive any warranty obligation of Contractor.

1.21 Work. The term "Work" as used in this Agreement shall mean the construction and services required by
the Contract Documents and Exhibits, including any duly authorized change orders, whether completed or
partially completed, and includes all other labor, materials, equipment and services provided or to be provided by
the Contractor to fulfill its obligations. The Work may constitute the whole or a part of the Project. The Work
includes but is not limited to all labor, parts, supplies, skill, supervision, transportation, services, and other
facilities and all other items needed to produce, construct, and fully complete the Project.

1.22 Working Day. A "working day" means any day not including Saturdays, Sundays, or legal holidays.
2. CONTRACT DOCUMENTS
2.01 The Contract Documents and their priority shall be as follows:

(@)  This signed Agreement.

(b) Addendum to this Agreement.

(c) General Conditions, as may be applicable.

(d) Special Conditions, as may be applicable.

(e) Specifications, including the technical specifications set out at BCS Unified Design Guidelines
(“Specifications™).

4] Plans.

(g) Instructions to Bidders and any other notices to Bidders or Contractor.

(h)  Performance bond, Payment bonds, Bid bonds and Special bonds.

(i) Contractor's Proposal.

2.02 Where applicable, the Contractor will be furnished three (3) sets of plans, specifications, and related
Contract Documents for its use during construction. Plans and Specifications provided for use during construction
shall be furnished directly to the Contractor only.

2.03 The Contractor shall distribute copies of the Plans and Specifications to suppliers and subcontractors as
necessary. The Contractor shall keep one (1) copy of the Plans and Specifications accessible at the work site with
the latest revisions noted thereon. For proper execution of the Work contemplated by this Agreement, additional
sets of drawings, plans and specifications may be purchased by the Contractor.

2.04 All drawings, specifications, and copies thereof furnished by the City shall not be re-used on other work,
and with the exception of one (1) copy of the signed Contract Documents, all documents, including sets of the
Plans and Specifications and “as built” drawings, are to be returned to the City on request at the completion of
the Work. All Contract Documents, models, mockups, or other representations are the property of the City.

Contract No. 23300398
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2.05 In the event of inconsistencies within or between parts of the Contract Documents, the Contractor shall
(1) provide the better quality or greater quantity of Work, or (2) comply with the more stringent requirement,
either or both in accordance with the City’s interpretation. The terms and conditions of this Section 2.05, however,
shall not relieve the Contractor of any of the obligations set forth in Sections 8.01. and 8.02 of this Agreement.

3. AWARD OF CONTRACT

3.01 Upon the notice of intent to award of the contract by the City, the parties shall execute this Agreement,
and the Contractor shall deliver to City's Representative all documents, bonds, and certificates of insurance
required herein.

3.02 Time is of the essence of this Agreement. Accordingly, the Contractor shall be prepared to perform the
Work in the most expedient and efficient possible manner in order to complete the Work by the times specified
in this Agreement for Substantial Completion and Final Completion. In addition, the Contractor's work on the
Project shall be commenced on the date to be specified in the City’s written notice to proceed. The notice to
proceed may not be given, nor may any Work be commenced, until this Agreement is fully executed and
complete, including all required exhibits and other attachments, particularly those required under Sections
27 and 28 (Insurance & Bonds).

4. CITY'S REPRESENTATIVE

4,01 The Contractor shall forward all communications, written or oral, to the City through the City's
Representative.

4,02 The City's Representative may periodically review and inspect the Work of the Contractor.

4.03 The City's Representative shall appoint, from time to time, such subordinate supervisors or inspectors as
City's Representative may deem proper to inspect the Work performed under this Agreement and ensure that said
Work is performed in accordance with the Plans and Specifications.

4.04 The City’s Representative shall interpret questions concerning the Contract Documents. The City’s
inspector has authority to reject any of the Work for failure to comply with the Contract Documents and/or
applicable laws.

4.05 Should the Contractor object to any orders by any subordinate supervisor or inspector, the Contractor may,
within two (2) days from receipt of such order, make written appeal to City's Representative for his decision.

3. INDEPENDENT CONTRACTOR

5.01 In all activities or services performed hereunder, the Contractor is an independent contractor and not an
agent or employee of the City. The Contractor, as an independent contractor, shall be responsible for the final
product contemplated under this Agreement. Except for materials furnished by the City, the Contractor shall
supply all materials, equipment and labor required for the execution of the Work. The Contractor shall have
ultimate control over the execution of the Work under this Agreement. The Contractor shall have the sole
obligation to employ, direct, control, supervise, manage, discharge, and compensate all of its employees and
subcontractors, and the City shall have no control of or supervision over the employees of the Contractor or any
of the Contractor's subcontractors except to the limited extent provided for in this Agreement.

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022 Page | 4

Page 25 of 353



5.02 Standard of Care. The Work shall be performed in a good and workmanlike manner, and in accordance
with this Agreement, and all applicable laws, codes, and regulations. The construction of the Project is subject to
amendments and adjustments to the Contract required by any applicable changes in regulations or requested or
approved by in writing by the City. If at any time during the progress of the Work the Contractor becomes aware
of any errors or omissions in the Plans or Specifications for this Project or that the Agreement deviates from
applicable legal requirements, Contractor shall promptly provide written notice thereof to the City. The Contractor
shall supervise and direct the Work, using the Contractor’s best skill and attention.

5.03 The Contractor shall retain personal control and shall give its personal attention to the faithful prosecution
and completion of the Work and fulfillment of this Agreement. The Contractor shall be responsible for and have
control over construction means, methods, techniques, sequences and procedures, and for coordinating all
portions of the Work. The subletting of any portion or feature of the Work or materials required in the
performance of this Apreement shall not relieve the Contractor from its obligations to the City under this
Agreement. The Contractor shall appoint and keep on the Project site during the progress of the Work, including
at all times subcontractors are present at the Project site, a competent English speaking Project Manager and/or
superintendent and any necessary assistants, all satisfactory to City's Representative, to act as the Contractor's
representative and to supervise its employees and subcontractors. All directions given to the Project Manager
and/or superintendent shall be binding as if given to the Contractor. Adequate supervision by competent and
reasonable representatives of the Contractor is essential to the proper performance of the Work, and lack of such
supervision shall be grounds for suspending the operations of the Contractor and is a breach of this Agreement.

5.04 Unless otherwise stipulated, the Contractor shall provide and pay for all labor, materials, tools, equipment,
transportation, facilities, and drawings, including engineering, and any other services necessary or reasonably
incidental to the performance of the Work by the Contractor. Any additional work, material, or equipment needed
to meet the intent of this provision shall be supplied by the Contractor without claim for additional payment, even
though not specifically mentioned herein.

5.05 Any injury or damage to the Contractor or the Project caused by an act of God, natural cause, a party or
entity not privy to this Agreement, or other force majeure shall be assumed and borne by the Contractor.

6. DISORDERLY EMPLOYEES

The Contractor agrees to employ only orderly and competent employees skillful in the performance of the type
of work required, and agrees that whenever City's Representative shall inform the Contractor in writing that any
person or persons on the Project are, in his opinion, incompetent, unfaithful, or disorderly, such person or person
shall be discharged from the Project and shall not again be re-employed on the site or the Project without City's
Representative's written permission.

7. HOURS OF WORK

The Contractor may work Monday through Friday from 7 a.m. to 6 p.m., exclusive of Saturdays, Sundays, or
legal holidays. The Contractor may work overtime, weekends, and holidays only when approved in advance by
the City's Representative. The time for Substantial Completion shall not be affected in any way by inclusion of
this section or by the City's consent or lack of consent to work outside of the times specified in this Agreement.

8. NATURE OF THE WORK

8.01 It is understood and agreed that the Contractor has, by careful examination, studied and compared the
Plans and other Contract Documents, satisfied itself as to the nature and location of the Work, the conditions of

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022 Page |5

Page 26 of 353



the ground and soil, the nature of any structures, the character, quality, and quantity of the material to be utilized,
the character of equipment and facilities needed for and during the prosecution of the Work, the time needed to
complete the Work, Contractor's ability to meet all deadlines and schedules required by this Agreement, the
general and local conditions, including but not limited to weather, and all other matters that in any way affect the
Work under this Agreement. These obligations are for the purpose of facilitating construction by the Contractor
and are not for the purpose of discovering errors, omissions, or inconsistencies in the Contract Documents;
however, any errors, inconsistencies or omissions discovered, or which reasonably should have been discovered
by the Contractor shall be reported promptly to the City as a request for information in such form as the City may
require. However, the Contractor shall not perform any act or do any Work that places the safety of persons at
risk or potentially damages materials or equipment used in the Project, and the Contractor shall do nothing that
would render any test or tests erroneous.

8.02 Any design errors or omissions noted by the Contractor shall be reported promptly to the City, but it is
recognized that the Contractor’s review is made in the Contractor’s capacity as a contractor and not as a licensed
design professional unless otherwise specifically provided in the Contract Documents. Any nonconformity
discovered by or which reasonably should have been discovered or made known to the Contractor shall be
reported promptly to the City.

8.03 If the Contractor fails to perform the obligations of Sections 8.01. and 8.02., the Contractor shall pay such
costs and damages to the City as would have been avoided if the Contractor had performed such obligations. The
Contractor shall not be liable to the City for damages resulting from errors, inconsistencies or omissions in the
Contract Documents or for differences between field measurements or conditions and the Contract Documents
unless the Contractor recognized or reasonably should have recognized such error, inconsistency, omission or
difference and knowingly failed to report it to the City.

9. POST-AGREEMENT AWARD MEETINGS

9.01 Prior to the commencement of the Work, the parties shall meet and attend a post-agreement award meeting
at the time and place determined by City's Representative. At the post-agreement award meeting, the parties shall
meet, discuss, and finalize all schedules, including commencement date, and/or specifications submitted for
review. No later than ten (10) days prior to the post-agreement award meeting, the Contractor shall submit to
City's Representative the following documents:

(a) Schedule for performance of the Work (“Construction Schedule™). Project Schedule contemplated,
including the starting and ending date, as well as an indication of the completion of stages of Work
hereunder. Such document, once approved by the City and, if applicable, the City’s Consultant shall be
incorporated into this Agreement as a Contract Document and attached hereto as Exhibit E. If not
accepted, the Construction Schedule shall be promptly revised by the Contractor in accordance with the
recommendations of the City and Consultant and resubmitted for acceptance. The Construction Schedule
shall not be modified except by written change order. Additional days or changes to the number of days
in the Construction Schedule shall also be by written change order. After a written change order is
approved and fully executed by all parties, the Contractor shall submit an updated Construction Schedule
that reflects changes authorized by approved change orders. The Construction Schedule shall not exceed
time limits current under the Contract Documents, shall be submitted with each pay application, shall be
related to the entire Project to the extent required by the Contract Documents, and shall provide for
expeditious and practicable execution of the Work.

(b)  The names and addresses of all proposed subcontractors in writing.
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(c) Schedules of the starting and ending dates of subcontractors and the scope of Work contemplated
for subcontractors.

(d) Name, local office, phone number and addresses and, home phone numbers for the Contractor and
its Project Superintendent/Manager.

(e) For construction projects, four (4) copies of all shop and/or setting drawings or schedules for the
submission thereof, including PDF/electronic versions and CAD files.

(0 Where applicable, materials procurement schedules and material supplier names, addresses and
phone numbers.

9.02 The City's Representative, within five (5) working days after the initial post-agreement award conference
or any other meetings, may submit minutes of the meeting to the Contractor. The Contractor shall thereafter have
five (5) working days to review the minutes and make its objections, changes, or reductions thereto in writing,.
The Contractor shall thereafter sign the minutes and promptly return them to City's Representative. Where there
is disagreement, City's Representative will make the final determination.

10. PROGRESS OF WORK

10.01 The Construction Schedule shall be in a detailed precedence-style critical path method (“CPM”) or
primavera-type format satisfactory to the City and the Consultant. The Construction Schedule shall also (i)
provide a graphic representation of all activities and events that will occur during performance of the Work; (ii)
identify each phase of construction and occupancy; and (iii) set forth dates that are critical in ensuring the timely
and orderly completion of the Work in accordance with the requirements of the Contract Documents (hereinafter
referred to as “Milestone Dates™). If not accepted, the Construction Schedule shall be promptly revised by the
Contractor in accordance with the recommendations of the City and Consultant and resubmitted for acceptance.

10.02 Further, the parties shall be subject to the following:

(a) The Contractor shall submit a Construction Schedule and schedule of values at the initial post-
agreement award meeting and subsequent meetings.

(b) City's Representative shall be entitled to make objections to the Contractor's Construction
Schedule submitted herein. The Contractor shall promptly resubmit a revised Construction Schedule to
City's Representative.

(¢)  The Project Superintendent/Manager shall coordinate its activities with City's Representative. If
required by the City, the Contractor shall provide a weekly schedule of planned activities, which may be
reviewed on a daily basis.

(d)  The Contractor shall submit, at such time as may reasonably be requested by City's Representative,
additional schedules that shall list the order in which the Contractor proposes to carry on the Work with
dates at which the Contractor will start the several parts of the Work and the estimated dates of completion
of the several parts.

(e) The Contractor shall attend additional meetings called by City's Representative upon twenty-four
(24) hours written notice unless otherwise agreed in writing by the parties.
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() When the City is having other work done, either by agreement or by its own force, City's
Representative may direct the time and manner of work done under this Agreement so that conflicts will
be avoided and the various work being done by and for the City shall be coordinated.

(g) Inthe event that it is determined by the City that the progress of the Work is not in accordance
with the approved Construction Schedule, the City may so inform the Contractor and require the
Contractor to take such action as is necessary to insure completion of the Project within the time
specified.

10.03 The process of approving the Construction Schedule and updates to the Construction Schedule shall not
constitute a warranty by the City that any non-Contractor milestones or activities will occur as set out in the
Construction Schedule. Approval of the Construction Schedule does not constitute a commitment by the City to
furnish any City-furnished information or material any earlier than the City would otherwise be obligated to
furnish that information or material under the Contract Documents. Failure of the Work to proceed in the
sequence scheduled by Contractor shall not alone serve as the basis for a claim for additional compensation or
time. In the event there is interference with the Work which is beyond its control, Contractor shall attempt to
reschedule the Work in a manner that will hold the additional time and costs beyond its control to a minimum,
The Contractor shall monitor the progress of the Work for conformance with the requirements of the Construction
Schedule and shall promptly advise the City of any delays or potential delays. In the event the Construction
Schedule indicates any delays, the Contractor shall propose an affirmative plan to correct the delay. In no event
shall any adjustment to the Construction Schedule constitute an adjustment in the Contract Time, any Milestone
Date or the Contract Sum unless any such adjustment is agreed to by the City and authorized pursuant to Change
Order.

10.04 The Contractor shall also prepare a submittal schedule promptly after being awarded the Contract and
thereafter as necessary to maintain a current submittal schedule, and shall submit the schedule(s) for the
Consultant’s approval. The Consultant’s approval shall not unreasonably be delayed or withheld. The submittal
schedule shall (i) be coordinated with the Contractor’s Construction Schedule; and (ii) allow the Consultant
reasonable time to review submittals. If the Contractor fails to submit a submittal schedule, the Contractor shall
not be entitled to any increase in Contract Sum or extension of Contract Time based on the time required for
review of submittals.

10.05 In the event the City determines that the performance of the Work, as of a Milestone Date or otherwise,
has not progressed or reached the level of completion required by the Contract Documents, the City shall have
the right to order the Contractor to take corrective measures necessary to expedite the progress of construction,
including, without limitation, (i) working additional shifts or overtime; (ii) supplying additional manpower,
equipment, and facilities; and (iii) other similar measures (hereinafter referred to collectively as “Extraordinary
Measures”). Such Extraordinary Measures shall continue until the progress of the Work complies with the stage
of completion required by the Contract Documents. The City’s right to require Extraordinary Measures is solely
for the purpose of ensuring the Contractor’s compliance with the Construction Schedule.

(a) The Contractor shall not be entitled to an adjustment in the Contract Sum in connection with
Extraordinary Measures required by the City under or pursuant to this Subsection.

(b) The City may exercise the rights furnished the City under or pursuvant to this Subsection as
frequently as the City deems necessary to ensure that the Contractor’s performance of the Work will
comply with any Milestone Date or completion date set forth in the Contract Documents.
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10.06 Work Stoppage. If in the judgment of either the City or City's Representative any of the Work or
materials furnished is not in strict accordance with this Agreement or any portion of the Work is being performed
80 as to create a hazardous condition, they may, in their sole discretion, order the Work of the Contractor or any
subcontractor wholly or partially stopped until any objectionable person, work, or material is removed from the
premises. Such stoppage or suspension shall neither invalidate any of the Contractor's performance obligations
under this Agreement, including the time of performance and deadlines therefore, nor will any extra charge be
allowed the Contractor by reason of such stoppage or suspension.

11.  SITE CONDITIONS AND MANAGEMENT

11.01 Where the Contractor is working around or in existing structures, it shall verify conditions at the site,
including but not limited to, door openings and passages. Any items constructed or manufactured off-site or
outside of buildings shall be done so that they are not too bulky for existing facilities. The Contractor shall
provide special apparatus as required to handle any such items. All special handling equipment charges shall be
at the Contractor's expense. Further, Contractor shall include in its price for the Work, all labor, materials,
equipment and/or engineering services required to protect the adjacent properties and/or structures from damage
due to performance of the Work.,

11.02 The Contractor shall be responsible for all power, light, and water required to perform the Work.

11.03 Throughout the progress of the Work, the Contractor shall keep the working area free from debris of all
types, and remove from premises all rubbish, resulting from any work being done by him. At the completion of
the Work, the Contractor shall leave the premises in a clean and finished condition. Any failure to do so may be
remedied and charged back to the Contractor.

11.04 Layout of Work. Except as specifically provided herein, the Contractor shall lay out all Work in a manner
acceptable to City's Representative in accordance with applicable City of College Station codes and ordinances.
City's Representative will review the Contractor's layout of all structures and any other layout work done by the
Contractor at the construction meeting, or at the Contractor's request, but this review does not relieve the
Contractor of the responsibility of accurately locating all Work in accordance with the Plans and Specifications.

11.05 Lines and Grades. All lines and grades shall be furnished by the Contractor. Benchmarks and control
stakes have been provided by the City’s Representative. All benchmarks and control stakes shall be carefully
preserved by the Contractor. In case of destruction or removal of the same by the Contractor, its subcontractors,
or employees, such stakes, marks, etc. shall be replaced by the Contractor at the Contractor's expense. If the
Contractor fails to do so, the City may do so and charge back the Contractor. Additional construction staking as
needed for the Work, including lines and grades, shall be the sole responsibility of the Contractor, and the
Contractor shall receive no extra time or compensation therefor.

11.06 The Contractor shall, before starting each portion of the Work, carefully study and compare the various
Contract Documents relative to that portion of the Work, as well as any information furnished by the City, shall
take field measurements of any existing conditions related to that portion of the Work, and shall observe any
conditions at the site affecting it. These obligations are for the purpose of facilitating coordination and
construction by the Contractor and are not for the purpose of discovering errors, omissions, or inconsistencies in
the Contract Documents; however, the Contractor shall promptly report to the City and the Consultant any errors,
inconsistencies or omissions discovered by or made known to the Contractor. It is recognized that the Contractor’s
review is made in the Contractor’s capacity as a contractor and not as a licensed design professional, unless
otherwise specifically provided in the Contract Documents. Contractor acknowledges the City does not represent
nor warrant the accuracy or completeness of information provided by the City related to existing conditions and
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locations of existing utilities and services. Such information if provided, is provided to the Contractor as a matter
of convenience and does not substitute for the Contractor using due diligence to reasonably observe and or to
access space to determine errors, inconsistencies or omissions. In all cases of interconnection of the Work with
existing conditions, Contractor shall verify at the site all dimensions relating to such existing conditions.

11.07 Contractor's Structures. The building or locating of structures or the erection of tents or other forms of
protection will be permitted only at such places as City's Representative shall permit. The Contractor shall not
damage the property where such structures are allowed and shall at all times maintain sanitary conditions in and
about such structures in a manner satisfactory to the City. The City may charge the Contractor for any damage
or injury to the City, its property, or third persons as a result of the location or use of such structures.

11.08 The Contractor and any entity over whom the Contractor has control shall not erect any sign on the Project
site without the prior written consent of the City.

11.09 City may have other work related to the Project performed at the Project site during the time the Work is
performed. Contractor should schedule its Work to coordinate with the work of other contractors and utilities
with the understanding that some of that work may be performed at times other than as set out in the Contract
Documents or as otherwise anticipated. City will endeavor to have such other work performed so as not to unduly
interfere with Contractor's performance when Contractor notifies City of specific reasonable needs well in
advance of those needs and where it is possible to do so. In the event of substantial delay caused by another
contractor or a utility, after advance notice of its needs by Contractor, Contractor will be entitled to make a claim
for an extension of time as provided herein.

11.10 When two or more contractors, including Contractor, are employed on related or adjacent work or obtain
materials from the same material source, or when work must be completed by one contractor before another can
begin, each shall conduct his operations in such a manner as not to cause any unnecessary delay or hindrance to
the other. Each contractor, including Contractor if applicable, shall be responsible to the other for all damage to
work, to persons, or to property caused to the other by his operations, and for loss caused the other due to
unreasonable or unjustified delays or failure to finish the work or portions thereof, or furnish materials within the
time requested. Should Contractor cause damage to the work or property of any separate contractor at the Project
site, or should any claim arising out of Contractor's separate contractor at the Project site, or should any claim
arising out of Contractor's performance of the Work be made by any separate contractor against Contractor, City
or other consultants, or any other person, Contractor shall promptly attempt to settle with such other contractor
by agreement, or to otherwise resolve the dispute. Contractor shall, to the fullest extent permitted by
applicable laws, indemnify and hold City harmless from and against all claims, damages, losses and
expenses (including, but not limited to, fees of architects, attorneys and other professionals and court costs)
arising directly, indirectly or consequentially out of any action, legal or equitable, brought by any separate
contractor against City to the extent based on a claim arising out of Contractor's negligence.

12. MATERIALS

12.01 Materials or work described in words that when so applied have well-known technical or trade meaning
shall be held to refer to such recognized standards. All work shall be done and all materials furnished in strict
conformity with this Agreement, the other Contract Documents, and recognized industry standards. When
specific products, systems or items of equipment are referred to in the Contract Documents, any ancillary devices
necessary for connecting the products, systems or items of equipment shall also be provided. When standards,
codes, manufacturer’s instructions and guarantees are required by the Contract Documents, the current edition at
the time of Contract execution shall apply, unless another edition is specified in the Contract Documents.
References to standards, codes, manufacturer’s instructions and guarantees shall apply in full, except (1) they do
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not supersede more stringent standards set out in the Contract Documents, and (2) any exclusions or waivers that
are inconsistent with the Contract Documents do not apply.

12.02 All materials shall be approved by the City prior to purchase by the Contractor. Unless otherwise specified
herein, the Contractor shall purchase all materials and equipment outright and shall not subject the materials and
equipment utilized in the Project to any conditional sales agreement, bailment, lease, or other agreement reserving
unto seller any right, title, or interest therein. Title to all materials, but not risk of loss, shall pass to the City upon
delivery to the Project.

12.03 Where the City deems it necessary to supply materials, it may furnish to the Contractor the list of materials
set forth in the attached "List of City Furnished Materials”. Upon receipt of said materials, the Contractor shall
immediately furnish to the City a written receipt. Moreover, the Contractor shall, on behalf of the City, accept
delivery of the materials set forth in the attached "List of Materials Ordered by the City". Under such
circumstances, the Contractor shall promptly forward to the City for payment the supplier's invoice together with
the Contractor's receipt in writing for such materials.

(@)  Upon acceptance of the materials furnished or ordered by the City, the Contractor warrants that it
shall properly handle, transport, store and safeguard the materials.

(b)  Further, the Contractor shall repair, repaint or replace any and all materials or any part thereof
damaged or stolen while in its possession. Such materials are considered to be in the Contractor's
possession from the moment the Contractor either accepts delivery of the materials or signs a receipt
accepting delivery of said materials until the Project is accepted by the City's Representative.

(©) Before transporting any of the materials furnished or ordered by the City, the Contractor shall
establish to the City's satisfaction that it has obtained insurance against losses, theft, damage, equal to or
greater than the amounts spent by the City in securing said materials. It shall be incumbent upon the
Contractor to verify the cost of materials.

(d)  The City shall not be obligated to furnish materials in excess of the quantities, size, kind, and type
set forth in the attached List of City Furnished Materials and List of Materials Ordered by the City. If the
City furnishes, and the Contractor accepts, materials in excess thereof, the values of such excess materials
shall be their actual cost as stated by the City.

(e) Upon delivery, the Contractor shall promptly receive, unload, transport, and handle all materials
and equipment on the List of Materials Ordered by the City at its expense and shall be responsible for all
shipping costs.

12.04 Materials and supplies shall be new and of good quality. Upon request, the Contractor shall supply
proof of quality and manufacturer. No refurbished, reconditioned, or other previously utilized materials or
supplies will be used without the prior signed authorization of City's Representative. The Contractor may utilize
substitutes of equal quality and function only upon the prior written authorization of the City's Representative.
The City's Representative may require documentation as to quality and function, including manufacturer's
specifications, to insure that the proposed substitute is equal to the required material or supply. The City's
Representative shall have sole discretion over the use of substitute materials and supplies. Contractor shall bear
the risk of any delay in performance caused by submitting substitutions.

12.05 Only materials and equipment which are to be used directly in the Work shall be brought to and stored on
the Project site by the Contractor. After equipment is no longer required for the Work, it shall be promptly
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removed from the Project site. Protection of construction material and equipment stored at the Project site from
weather, theft, damage and all other perils is solely the responsibility of the Contractor.

12.06 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the
Contractor or a subcontractor, sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion
of the Work.

12.07 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams
and other information furnished by the Contractor to illustrate materials or equipment for some portion of the
Work.

12.08 Samples are physical examples that illustrate materials, equipment or workmanship and establish
standards by which the Work will be judged.

12.09 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. Their purpose
is to demonstrate the way by which the Contractor proposes to conform to the information given and the design
concept expressed in the Contract Documents for those portions of the Work for which the Contract Documents
require submittals.

12.10 The Contractor shall review for compliance with the Contract Documents, approve and submit to the
City’s Consultant Shop Drawings, Product Data, Samples and similar submittals required by the Contract
Documents in accordance with the submittal schedule approved by the City’s Consultant or, in the absence of an
approved submittal schedule, with reasonable promptness and in such sequence as to cause no delay in the Work
or in the activities of the City or of separate contractors.

12.11 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents
to the City and City’s Consultant that the Contractor has (1) reviewed and approved them, (2) determined and
verified materials, field measurements and field construction criteria related thereto, or will do so and (3) checked
and coordinated the information contained within such submittals with the requirements of the Work and of the
Contract Documents.

12.12 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal
and review of Shop Drawings, Product Data, Samples or similar submittals until the respective submittal has been
approved by the City’s Consultant.

12.13 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved
of responsibility for deviations from requirements of the Contract Documents by the City’s Consultant’s approval
of Shop Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed
the City’s Consultant in writing of such deviation at the time of submittal and (1) the City’s Consultant has given
written approval to the specific deviation as a minor change in the Work, or (2) a Change Order or Construction
Change Directive has been issued authorizing the deviation. The Contractor shall not be relieved of responsibility
for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the City’s Consultant’s
approval thereof.

12.14 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those requested by the City’s Consultant on previous
submittals. In the absence of such written notice, the City’s Consultant’s approval of a resubmission shall not
apply to such revisions.
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12.15 Contractor shall be liable for and the City may withhold from Contractor’s payments any amount of
additional fees charged by City’s Consultant for excessive resubmittal review.

13. ENTRY, OBSERVATION, TESTING & POSSESSION

13.01 The City reserves the right to enter the Project site or sites by such employee(s) or agent(s) as it may elect
for the purpose of inspecting the work. The City further reserves the right to enter the Project site or sites for the
purpose of performing such collateral work as the City may desire.

13.02 The City's Representative shall have the right, at all reasonable times, to observe and test the work. The
Contractor shall make necessary arrangements and provide proper facilities and access for such observation and
testing at any location where the Work or any part thereof is in preparation or progress. The Contractor shall
ascertain the scope of any observation that may be contemplated by City's Representative and shall give ample
notice as to the time each part of the Work will be ready for observation.

13.03 The City's Representative may require Contractor to remove, dismantle, or uncover completed work. If
the work is not in accordance with the Plans, Specifications, or other Contract Documents, the Contractor shall
pay the costs of repair and restoration of the work required to be removed, dismantled, or uncovered. Unless
Contractor is obligated to provide advance notice of inspection, prior to covering up the work, and fails to do so,
if said work is in accordance with the -Plans, -Specifications, and other Contract Documents, the City shall pay
the costs of repair and restoration of the work.

13.04 City shall have the right to take possession of and use any completed or partially completed portions of
the Project prior to the time for completing the entire Project or such portions which may not have expired. The
parties agree and understand that possession and use shall not constitute an acceptance of any work not completed
in accordance with this Agreement. Further, insurance changes required to keep Contractor’s insurance in effect
shall be the responsibility of Contractor.

14. REJECTED WORK

14.01 All work deemed not in conformity with this Agreement as determined by the City in its sole discretion,
may be rejected by the City. City's Representative may reject any work found to be defective or not in accordance
with the Contract Documents, regardless of the stage of the work's completion or the time or place of discovery
of such defects or inconsistencies and regardless of whether City's Representative has previously accepted the
work through oversight or otherwise. Neither observations nor inspections, tests, or approvals made by City's
Representative, or other persons authorized under this Agreement to make such observations, inspections, tests,
or approvals, shall relieve the Contractor from the obligation to perform the Work in accordance with the
requirements of this Agreement and the other Contract Documents.

14.02 If the work or any part thereof is rejected by the City, it shall be deemed by City's Representative as not
in conformity with this Agreement. Any remedial action required, as set forth herein, shall be at the Contractor's
expense, as follows:

(a) The Contractor may be required, at the City's option, after notice from City's Representative, to
remedy such work so that it shall be in full compliance with this Agreement. All rejected work or materials
shall be immediately replaced in order to conform with this Agreement,
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(b)  If the City deems it inexpedient to correct work damaged or not done in accordance with this
Agreement, an equitable deduction from the agreed sum may be made by the City at the City's sole
discretion.

14.03 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents
and fails within a ten-day period after receipt of written notice from the City to commence and continue correction
of such default or neglect with diligence and promptness, the City may, without prejudice to other remedies the
City may have, correct such deficiencies. In such case an appropriate Change Order shall be issued deducting
from payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including
City’s expenses and compensation for the City’s Consultant’s additional services made necessary by such default,
neglect or failure. If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the
Contractor shall pay the difference to the City.

15. SUBCONTRACTING & SUBCONTRACTORS

15.01 The Contractor agrees that it will retain personal control and will give its personal attention to the
fulfillment of this Agreement. The Contractor further agrees that subletting of any portion or feature of the Work
or materials required in the performance of this Agreement shall not relieve the Contractor from its full obligation
to the City as provided by this Agreement.

15.02 Subcontractors must be approved by City's Representative prior to hiring or beginning any work on the
Project. If City's Representative judges any subcontractor to be failing to perform the Work in strict accordance
with the drawings and specifications, the Contractor, after due notice, shall discharge the same, but this shall in
no way release the Contractor from its obligations and responsibility under this Agreement. Every subcontractor
shall be bound by the terms and provisions of this Agreement and the Contract Documents as far as applicable to
their work. Contractor’s subcontract agreement shall provide that subcontractors shall assume toward the
Contractor all the obligations and responsibilities, including the responsibility for safety of the subcontractor’s
Work, which the Contractor, by these Documents, assumes toward the City and Consultant. The Contractor shall
be fully responsible to the City for the acts and omissions of its subcontractors. Nothing contained herein shall
create any contractual or employment relations between any subcontractor and the City.

16. PAYMENT

16.01 The City stipulates that it is an exempt organization as defined by the Limited Sales, Excise and Use Tax
Act and, as such, is exempt from the payment of the sales tax on materials and supplies used in the performance
of this Agreement. The Contractor shall issue exemption certificates to its suppliers and subcontractors in lieu of
said sales tax for all such materials and supplies, and said exemption certificates must comply with the State
Comptroller’s Ruling No. 95-0.07 and shall be subject to the provision of the State Comptroller’s Ruling No. 95-
0.09, effective October 1, 1969.

16.02 Progress Payment Applications. The Contractor shall submit applications for payment as provided for
herein. Applications for payment will be processed by City's Representative. Before the first Application for
Payment, the Contractor shall submit to the City a schedule of values allocated to various portions of the Work,
prepared in such form and supported by such data to substantiate its accuracy as the City may require (“Schedule
of Values™). The Schedule of Values shall not overvalue early job activities and shall follow the trade divisions
of the Specifications so far as possible. Modifications must be approved by City. This schedule, unless objected
to by the City, shall be incorporated into this Agreement as a Contract Document and attached hereto as Exhibit
F. The Schedule of Values shall be used as a basis for reviewing the Contractor’s Applications for Payment. On
or before the 15th day of each month, the Contractor shall submit to City's Representative, for approval or
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modification, an updated Project Schedule and a statement, backed by the Schedule of Values, showing as
completely as practicable the total value of the actual work performed by the Contractor and accepted by the City
up to and including the last day of the preceding month. The statement shall also include the value of all materials
not previously submitted for payment which have been delivered to the site but have not yet been incorporated
into the Work.

16.03 Progress Payments. On or before the 30th calendar day following the City's receipt of a progress
payment application made in conformity with Section 16.02, the City shall pay to the Contractor the approved
amount of the progress payment based on the Contractor's applications for payment, and the recommendation and
approval of City's Representative. Prior to Substantial Completion, progress payments will be made in an amount
equal to the percentage of Work completed by the Contractor and approved by the City, but in each case less the
aggregate of payments previously made, less retainage, and less amounts as City's Representative shall determine
and the City may withhold in accordance with this Agreement. Upon Final Completion, including the delivery
of all close out documents, such as “as built” drawings, warranties, guarantees, required additional materials,
releases, operation and maintenance manuals, and acceptance of the Work in accordance with this Agreement,
the City shall pay the remainder of the balance due under this Agreement, less any sums withheld under other
terms of this Agreement and less the retainage, which shall be retained for a period of thirty (30) calendar days
from the date of Final Completion. Acceptance of retainage by Contractor shall constitute a Waiver and Release

of all claims by Contractor.

V] 16.04 Retainage. From each approved statement, the City shall retain until final payment, ten percent
(10%), where the full contract amount is less than $400,000.00, and five percent (5%), where the full contract
amount is $400,000.00 or more. The City may also retain from each approved statement any other sums
authorized under the terms of this Agreement.

OR:

16.04 Retainage. This section has been removed. No retainage will be deducted.

16.05 If the actual amount of work to be done and the materials to be furnished differ from estimates and where
the basis for payment is the unit price method, then payment shall be for the actual amount of accepted work done
and materials furnished on the Project.

16.06 Reduction in the scope or quantity of work on unit price items shall merely reduce the number of units.
In the event that materials have been delivered prior to notice of such reduction, the City will have the option
either to pay freight & transportation costs and any re-stocking charges actually incurred by the Contractor or to
purchase the materials. The Contractor shall never be entitled to anticipated or lost profits on the deleted or
reduced portion of a job, whether bid on a unit price or lump sum basis.

16.07 The Contractor shall have the sole obligation to pay any and all charges or fees and give all notices
necessary to and incidental to the lawful prosecution of the Work hereunder. The Contractor shall not and shall
have no authority whatsoever to obligate the City to make any payments to another party nor make any promises
or representation of any nature on behalf of the City, without the specific written approval of the City.

16.08 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by allowances shall be supplied for such amounts and by such persons or entities as the City may direct,
but the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable
objection.
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16.09 Unless otherwise provided in the Contract Documents:

(a) Allowances shall cover the cost to the Contractor of materials and equipment delivered at the site
and all required taxes, less applicable trade discounts;

(b)  Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit
and other expenses contemplated for stated allowance amounts shall be included in the Contract Amount
but not in the allowances; and

(©) Whenever costs are more than or less than allowances, the Contract Amount shall be adjusted
accordingly by Change Order. The amount of the Change Order shall reflect (1) the difference between
actual costs and the allowances under Section 16.9(a) and (2) changes in the Contractor’s costs under
Section 16.9(b).

16.10 Suspension of Payments. The City, at any time, may suspend monthly progress payments on the Work
if it determines that the projected liquidated damages may exceed retainage. The City, at any time, may suspend
monthly progress payments if it believes that the Contractor will not complete the Work due to actual default or
that the Contractor has represented or done some act that indicates that it will not complete the Work in accordance
with this Agreement or within the time period submitted in its bid. Provided, however, City is in no way obligated
to Contractor’s surety to withhold payment pursuant to the provisions of this Section.

16.11 Withhold Funds. Regardless of any bond, the City may, on account of subsequently discovered evidence
and in addition to the retainage withheld under Section 16.04, withhold funds or nullify all or part of any
acceptance or certificate to such extent as may be necessary to protect itself from loss on account of any of the
following, or as otherwise provided in this Agreement:
(a) Defective work other than defects in design provided to Contractor by a person other than
Contractor’s agents, contractors, fabricators, or suppliers, or its consultants, of any tier for non-critical
infrastructure.
(b) Failure to timely disclose in writing to the City of a known defect, inaccuracy, inadequacy, or
insufficiency in the plans, specifications or other design documents.
(¢) Claims made or reasonable evidence indicating probable filing of claims by unpaid vendors or
other third parties.
(d) Failure of the Contractor to make prompt payments to subcontractors for labor or material or
materialmen.
(e) Claims made or reasonable evidence indicating claims will be made for damage to another by the
Contractor.
{3 Claims made or reasonable evidence indicating claims will be made for damage to third parties,
including adjacent property owners.
(@ Claims made or reasonable evidence indicating claims will be made for unremedied damage to
property owned by the City.
(h) City's determination of an amount of liquidated damages.
@ Charges made for repairs to the Contractor's defective work or repairs made by the City to correct
damage to other property.
{)] Other amounts authorized under this Agreement or under any other agreement made between City
and Contractor.
(k) Corrections of mistakes, errors and overpayments in relation to prior pay applications and

payments.

Provided, however, City is in no way obligated to Contractor’s surety to withhold payment pursuant to the
provisions of this Section.
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17. EXTRA WORK CHARGES

17.01 No changes shall be made, nor will bills for changes, alterations, modifications, deviations, and extra
orders be recognized or paid for except upon the written order from authorized personnel of the City.

17.02 City Manager Approval. When the original contract amount plus all change orders is One Hundred
Thousand Dollars ($100,000) or less, the City Manager or his designee may approve the written change order
in accordance with 17.03 below, provided the change order does not increase the total amount set forth in the
Contract to more than One Hundred Thousand Dollars ($100,000). For such contracts, when a change order
results in a total contract amount that exceeds One Hundred Thousand Dollars ($100,000), the City Council
of the City must approve such change order prior to commencement of the services or work.

V| 17.03 For "Extra Work", as defined in this Agreement and authorized through written change orders,
and pursuant to Section 252.048(d) of the Texas Local Government Code, the original Contract price may not
be increased by more than twenty-five percent (25%). Written change orders that do not exceed twenty-five
percent (25%) of the original Contract Amount may be made or approved by the City Manager or his delegate
if the change order is equal to or less than Fifty Thousand Dollars ($50,000.00). Changes in excess of Fifty
Thousand Dollars (350,000.00) must be approved by the City Council prior to commencement of the services
or work. Any requests by the Contractor for a change to the Contract Amount shall be made prior to the
beginning of the work covered by the proposed change or the right to payment for Extra Work shall be
waived. No course of conduct or dealings between the parties, nor implied acceptance of alterations or
additions to the Work or changes to the Contract Schedule shall be the basis for any claim for an increase in
compensation or change in time. Any cost incurred by Contractor in connection with any Extra Work shall be
included in Contractor’s requested change order and Contractor’s failure to include any such cost shall act to
Waive and Release any claim for such non-included cost.

OR:

17.03 For construction contracts funded in whole or in part by Certificates of Obligations, for "Extra
Work," as defined in this Agreement and authorized through written change orders, and pursuant to Section
271.060 of the Texas Local Government Code, a contract with an original contract price of $1 million or more
may not be increased by more than twenty-five percent (25%). If a change order for a construction contract funded
in whole or in part with certificates of obligation that has an original price of less than $1 million increases the
Contract Amount to $1 million or more, subsequent change orders may not increase the revised Contract Amount
by more than fwenty-five percent (25%). Written change orders may be made or approved by the City Manager
or his delegate if the change order is equal to or less than Fifty Thousand Dollars ($50,000.00). Changes in
excess of Fifty Thousand Dollars (350,000.00) must be approved by the City Council prior to commencement
of the services or work. Any requests by the Contractor for a change to the Contract Amount shall be made
prior to the beginning of the work covered by the proposed change or the right to payment for Extra Work
shall be waived. No course of conduct or dealings between the parties, nor implied acceptance of alterations or
additions to the Work or changes to the Contract Schedule shall be the basis for any claim for an increase in
compensation or change in time. Any cost incurred by Contractor in connection with any Extra Work shall be
included in Contractor’s requested change order and Contractor’s failure to include any such cost shall act to
Waive and Release any claim for such non-included cost.

17.04 The Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Contractor shall complete all Extra Work in connection therewith. All work and materials shall be in strict
conformity with the specifications. The Substantial Completion of the Work shall not excuse the Contractor from
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performing all the Work undertaken, whether of a minor or major nature, and thereby completing the Project in
accordance with the Contract Documents. In the event that the Contractor fails to perform the Work as required
for Substantial Completion or Final Completion, the City may contract with a third party to complete the Work
and the Contractor shall assume and pay the costs of the performance of the Work as contracted.

(@) Tt is agreed that the Contractor shall perform all Extra Work under the direction of City's
Representative when presented with a written work order signed by City.

(b) No claim for Extra Work of any kind will be allowed unless ordered in writing by the City.
In case any orders or instructions appear to the Contractor to involve Extra Work for which it should
receive compensation or an adjustment in the construction time, it shall make written request to City's
Representative for a written order from City authorizing such Extra Work.

(© Should a difference of opinion arise as to what does or does not constitute Extra Work, or as to the
payment therefor, and the City insists upon its performance, then the Contractor shall proceed with the
Work after making written requests for written orders in a change order and shall keep adequate and
accurate account of the actual field costs therefor, as provided under Method C.

(d) It is also agreed that the compensation to be paid to the Contractor for performing Extra Work
shall be determined by one or more of the following methods:

Method A - By agreed unit prices, or

Method B - By agreed lump sum, or

Method C - If neither Method A nor Method B is agreed upon before the Extra Work is
commenced, then the Contractor shall be paid the actual field cost (as defined in subsection (g)
below) of the Work.

(e) Method A - Unit Prices. The Contractor agrees to perform Extra Work for the unit prices in the
Contractor's Proposal. The Contractor also agrees and warrants that when it is necessary to construct units
not shown in the Contract Documents, it shall construct such units for a price arrived at as follows:

(1) The cost of materials shall be determined by the invoices;

(2) The cost of labor shall be the reasonable cost thereof, as determined by the City, but in no
event shall it exceed an amount determined by calculating the ratio of the total labor costs to the
total costs to the total material costs in the section of the Proposal involved, and multiplying the
cost of materials for the unit in question by this ratio. Provided, however, that the ratio shall be
calculated for only those units that are similar to the new unit for which a price is to be determined.

@ Method B - Lump Sum. The lump sum shall be reasonably close to the amount for similar work
previously done or combinations of similar units. Invoices for materials used shall be provided in support
of the agreed lump sum.

(g0 Method C - Actual Field Costs. The actual field cost is hereby defined to include the cost of all
applicable workmen and laborers, as well as materials, supplies, teams, trucks, rentals on machinery and
equipment, for the time actually employed or used for such Extra Work, plus actual transportation charges
necessarily incurred, together with other costs reasonably incurred directly on account of such Extra Work,
including social security, old age benefits, maintenance bonds, public liability, property damage, workers’
compensation, and all other insurance as may be required by law or ordinances or required and agreed to
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by the City or City's Representative. City's Representative may direct the form in which accounts of the
actual field costs shall be kept and records of these accounts shall be made available to City's
Representative. Unless otherwise agreed upon, the prices for the use of machinery and equipment shall
be determined by using one hundred percent (100%), unless otherwise specified, of the latest schedule of
equipment and ownership expenses adopted by the Associated General Contractors of America. Where
practical, the terms and prices for the use of machinery and equipment shall be incorporated in the written
Extra Work order. Actual field costs shall not exceed the prevailing market price therefor within
reasonable tolerances as determined by City's Representative. The amount due to Contractor for costs

other than actual field costs shall be calculated in accordance with the following standards:
(1)  No indirect or consequential damages will be allowed.

(2)  All damages must be directly and specifically shown to be caused by a proven wrong. No
recovery shall be based on a comparison by planned expenditures to total actual expenditures or
on estimated losses of labor efficiency, or on a comparison of planned man loading to actual man
loading, or any other analysis that is used to show damages indirectly.

3) Damages are limited to extra costs specifically shown to have been directly caused by a
proven wrong.

) The maximum daily limit on any recovery for delay shall be the amount established by the
Contractor for job overhead costs, defined in the pay applications, divided by the total number of
days specified for completion called for in the original Contract. Absent an overhead amount in
the Schedule of Values, the amount estimated by Contractor for job overhead cost shall be used.

18. TIME OF COMPLETION

18.01 The date of beginning, the time for Substantial Completion and Final Completion of Work as specified in
this Agreement are of the essence of this Agreement.

18.02 The Work embraced by this Agreement shall be commenced on the date specified in the notice to proceed.
Said notice to proceed may be given orally or set by the City's Representative at the post-award conference.

18.03 The Work shall be Substantially Completed within the time bid, which shall run from the date when the
notice to proceed is given by City's Representative. The Contractor bid calendar days for the time within which
it shall reach Substantial Completion of the Project.

18.04 The Work shall reach Final Completion and be ready for final payment within thirty (30) calendar days
from the date of Substantial Completion.

19. SUBSTANTIAL COMPLETION

19.01 The Contractor shall notify City’s Representative when, in the Contractor's opinion, the Contract is
Substantially Completed. Within ten (10) calendar days after the Contractor has given City's Representative
written notice that the Work has been Substantially Completed, City's Representative shall inspect the Work for
the preparation of a final punch list.

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022 Page | 19

Page 40 of 353



(a)  If City's Representative and the City find that the Work is not Substantially Completed, then they
shall so notify the Contractor who shall then complete the Work. City's Representative shall not be
required to provide a list of unfinished work.

(b)  If the City Representative and City find that the Work is Substantially Completed, the City shall
issue to the Contractor its certificate of Substantial Completion.

19.02 The Substantial Completion of the Work shall not excuse the Contractor from performing all of the Work,
whether of a minor or major nature, necessary for Final Completion and thereby completing the Project in
accordance with the Contract Documents.

20. FINAL COMPLETION

20.01 Contractor shall notify the City's Representative when it believes that the Work has reached Final
Completion as defined in this Agreement. If the City's Representative and the City accept and deems such Work
Finally Complete, then Contractor shall be so notified and certificates of completion and acceptance, as provided
herein, shall be issued. A complete itemized statement of this Agreement account, certified by the City's
Representative as correct, shall then be prepared and delivered to Contractor. Contractor or City, as the case may
be, shall pay the balance due as reflected by said statement within thirty (30) calendar days.

20.02 The Contractor shall procure all required certificates of acceptance or completions issued by state,
municipal, or other authorities and submit the same to the City. The City may withhold any payments due under
this Agreement until the necessary certificates are procured and delivered.

20.03 Neither the final payment nor any acceptance nor certificate nor any provision of this Agreement shall
relieve the Contractor of any responsibility for faulty workmanship or materials. At the option of the City, the
Contractor shall remedy any such defects and pay for any damage to other work which may appear after final
acceptance of the Work.

21. DELAYS

21.01 The Contractor, in undertaking to complete the Work within the times herein fixed, has taken into
consideration and made allowance for all hindrances and delays incident to such Work, whether growing out of
delays in securing material or workmen or delays arising from inclement weather or otherwise.

21.02 The City may, in its sole discretion, delay the Work during inclement weather in order to preserve the
Project, insure safety of work forces, and the preservation of materials and equipment. In such event and upon a
written request from the Contractor, the City may grant an extension of time pursuant to Section 22 to offset for
such stoppage of the Work.

21.03 No payment or compensation of any kind shall be made to the Contractor for damages because of
hindrance or delay in the progress of the Work, unless such delays (1) are caused by the actual interference, fraud,
bad faith or misrepresentation by the City or its agents, (i1) extend for an unreasonable length of time; or (iii) were
not contemplated by the parties at the time of contracting. In the event of any delay entitling Contractor to an
increase in Contract Amount, except when due to City’s intentional interference or fraud, Contractor’s recovery
shall be limited as outlined in Section 21.04 below. The City’s reasonable exercise of any of its rights or remedies
under the Contract, regardless of the extent or frequency, shall not under any circumstances be construed as
interference with the Contractor’s performance of the Work.
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21.04 In the event of delays resulting from changes ordered in the Work by the City or other delays caused by
the City or for the City’s convenience, the Contractor may apply to the City for recovery of incidental damages
resulting from increased storage costs or other costs necessary to protect the value of the Work. In no event shall
any consequential or other damages be allowed or any other charges or claims be made by the Contractor for
hindrances or delays resulting from any other cause.

22. EXTENSIONS OF TIME

22,01 The Contractor has submitted its proposal in full recognition of the time required for the completion of
this Project, taking into consideration all factors including, but not limited to the average climatic range and
industrial conditions. The Contractor has considered the liquidated damage provision of this Agreement and
understands and agrees that it shall not be entitled to, nor will it request, an extension of time for either Substantial
Completion or Final Completion, except when the Work has been delayed by one or more of the following:

(a) An act or neglect of the City, the City's Representative, employees of the City, or other contractors
employed by the City;

(b) By changes ordered in the Work, or reductions thereto approved in writing;

(c) By "rain days" (days with rainfall in excess of one-tenth of an inch) during the term of this
Agreement that exceed the average number of rain days for such term for this locality, both as determined
by the National Weather Service Forecast Office for Easterwood Airport in College Station, Texas
(KCLL/CLL); or

(d) By other causes that the City and the Contractor agree may reasonably justify delay and that were
beyond the Contractor’s reasonable control and ability to estimate, predict, or avoid, such as delays caused
by unforeseen labor disputes, fire, natural disasters, acts of war, and other rare and unpredictable events.
This term does not include normal delays incident to the delivery of materials, tools, or labor that
reasonably could have been predicted and/or accounted for in the Contractor’s Proposal or decision to bid.

22.02 Ifone or more of the foregoing conditions is present, the Contractor may apply in writing for an extension
of time, within thirty (30) days of the occurrence of the event causing the delay, submitting therewith all written
justification as may be required by the City's Representative. Within ten (10) calendar days after receipt of a
written request for an extension of time, which is supported by all requested documentation, the City shall, in
writing and in its sole discretion, grant or deny the request. Under no circumstances shall any extension of time
by the City be valid and binding unless it is in writing and in conformity with the other terms of this Agreement.

23. LIQUIDATED DAMAGES

23.01 The time for the Substantial and Final Completion of the Work described herein are reasonable times for
the completion of each, taking into consideration all conditions, including but not limited to the average climatic
conditions and usual industrial conditions prevailing in this locality. The amount of liquidated damages for the
Contractor's failure to meet the deadlines for Substantial and/or Final Completion are fixed and agreed on by the
Contractor because of the impracticability and extreme difficulty in fixing and ascertaining the actual damages
that the City would in such an event sustain. The amounts to be charged are agreed to be damages the City would
sustain and shall be retained by the City from current periodic estimates for payment or from final payment.

23.02 As aresult of the difficulty in estimation, calculation and ascertainment of City’s damages due to a failure
of Contractor to achieve timely completion of the Work, if the Contractor should neglect, fail, or refuse to either
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Substantially Complete or Finally Complete the Work within the time herein specified, or any proper extension
thereof granted by the City's Representative pursuant to the terms of Section 22 of this Agreement, then the
Contractor does hereby agree as part of the consideration for the awarding of this Agreement that the City may
permanently withhold from the Contractor's total compensation the sum of zerc

and 00 /100 DOLLARS ($_00.00 ) for each and every calendar day that the Contractor shall be in
default after the time stipulated for Substantial Completion and/or Final Completion, not as a penalty, but as
liquidated damages for the breach of this Agreement. It being specifically understood that the assessment of
liquidated damages may be made for any failure to meet either or both of the deadlines specified for Substantial

Completion and/or Final Completion.

24. CHARGES FOR INJURY OR REPAIR

24.01 The Contractor shall be liable for any damages incurred or repairs made necessary by reason of its work
and/or caused by it. Repairs of any kind required by the City will be made and charged to the Contractor by the

City.
24.02 The Contractor shall take the necessary precautions to protect any areas adjacent to its Work.

24.03 The Work specified consists of all work, materials, and labor required by the City to repair any damage
to the property of the City, including but not limited to structures, roadways, curbs, parking areas, and sidewalks.

25. WARRANTY

25.01 Upon issuance of a certificate of Final Completion, the Contractor warrants for a period of one (1) year as
follows:
The Contractor warrants that all materials provided to the City under this Agreement shall be new
unless otherwise approved in advance by City's Representative, and all work will be of good quality,
free from faults and defects (other than defects from third parties as set out in Chapter 59 Texas
Business and Commerce Code relating to non-critical infrastructure), and in conformance with this
Agreement, the other Contract Documents, and recognized industry standards .

25.02 All work not conforming to these requirements, including but not limited to unapproved substitutions,
may be considered defective.

25.03 This warranty is in addition to any rights or warranties expressed or implied by law and in addition to any
consumer protection claims arising from misrepresentations by the Contractor.

25.04 Where more than a one (1) year warranty is specified for individual products, work, or materials, the longer
warranty shall govern.

25.05 This warranty obligation shall be covered by any performance or payment bonds tendered in compliance
with this Agreement.

25.06 Defective Work Discovered During Warranty Period. If any of the Work is found or determined to be
either defective, including obvious defects under warranty as set forth in this Section 25, or otherwise not in
accordance with this Agreement within one (I) year after the date of the issuance of a certificate of Final
Completion of the Work or a designated portion thercof, whichever is longer, or within one (1) year after
acceptance by the City of designated equipment, or within such longer period of time as may be prescribed by
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law or by the terms of any applicable special warranty required by this Agreement, the Contractor shall promptly.,
upon receipt of written notice by the City, correct the defective work at no cost to the City.

25.07 The obligation to correct any defective work shall survive the termination of this Agreement. The
guarantee to correct the defective work shall not constitute the exclusive remedy of City, nor shall other remedies
be limited to the terms of either the warranty or the guarantee.

25.08 Ifwithin ten (10) calendar days after the City has notified the Contractor of a defect, failure, or abnormality
in the Work, the Contractor has not started to make the necessary corrections or adjustments, the City is hereby
authorized to make the corrections or adjustments, or to order the Work to be done by a third party. The cost of
the work shall be paid by the Contractor or its surety.

25.09 The cost of all materials, parts, labor, transportation, supervision, special instruments, and supplies
required for the replacement or repair of parts and for correction of defects shall be paid by the Contractor or by

the surety.

25.10 The guarantee shall be extended to cover all repairs and replacements furnished, and the term of the
guarantee for each repair or replacement shall be one (1) year after the installation or completion. The one (1) year
warranty shall cover all Work, equipment, and materials that are part of this Project, whether or not a warranty is
specified in the individual section of the Contract Documents that prescribe that particular aspect of the Work.

26. PAYMENT OF EMPLOYEES, SUBCONTRACTORS & SUPPLIERS

26.01 Wage Rates. Pursuant to Section 2258.023(a) of the Texas Government Code, wage rates paid by the
Contractor and any subcontractor on this Project shall be not less than the general prevailing rate of per diem
wages for work of a similar character in this locality as specified in the schedule of general prevailing rates of per
diem wages attached hereto as Exhibit A.

26.02 Statutory Penalty. Pursuant to Section 2258.023(b} of the Texas Government Code, if the Contractor or
any subcontractor violates the requirements of Section 26.01, the Contractor or subcontractor as the case may be
shall pay the City sixty dollars ($60.00) for each worker employed for each calendar day or part of the day that
the worker is paid less than the stipulated wage rates.

26.03 The Contractor and each subcontractors shall pay all of their employees engaged in work on the Project
in full (less mandatory legal deductions) in cash or by check readily cashable, without discount, no less than once
each week.

26.04 No later than the seventh (7th) calendar day following the payment of wages, the Contractor must file
with City's Representative a certified, sworn, legible copy of such payroll. This shall contain the name of each
employee, their classification, the number of hours worked on each day, rate of pay, and net pay. The affidavit
shall state that the copy is a true and correct copy of such payroll and that no rebates or deductions (except as
shown) have been made or will be made in the future from the wages therein shown.

26.05 Payment of Subcontractors. The Contractor shall be solely and exclusively responsible for
compensating any of the Contractor's employees, subcontractors, materialmen and/or suppliers of any type or
nature whatsoever and for insuring that no claims or liens of any type arising out of or incidental to the
performance of any services performed pursuant to this Agreement are filed against any property owned by the
City. In the event a statutory lien notice is sent to the City, the Contractor shall, where no payment bond covers
the Work, upon written notice from the City, immediately obtain a bond at its expense and hold the City harmless
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from any losses that may result from the filing or enforcement of any said lien notice. In the event that the
Contractor defaults in the provision of the bond, the City may withhold such funds as are necessary to assure the
payment of such claim until litigation determines to whom payment shall be made.

26.06 Affidavit of Bills Paid. Prior to Final Acceptance of the Project, the Contractor shall provide a notarized
affidavit stating that all bills for labor, materials, and incidentals incurred have been paid in full, that any claims
from manufacturers, materialmen, and subcontractors have been released, and that there are no claims pending of
which the Contractor has been notified.

27. INSURANCE

27.01 The Contractor shall procure and maintain at its sole cost and expense for the duration of this Agreement
insurance against claims for injuries to persons or damages to property that may arise from or in connection with
the performance of the Work hereunder by the Contractor, its agents, representatives, volunteers, employees or
subcontractors. The policies, coverages, limits and endorsements required are as set forth below.

During the term of this Agreement Contractor’s insurance policies shall meet the minimum requirements of this
section.

27.02 Types. Contractor shall have the following types of insurance:

(@) Commercial General Liability.

(b)  Business Automobile Liability.

(c) Excess Liability — required for contract amounts exceeding $1,000,000.

(d) Builder’s Risk — provides coverage for contractor’s labor and materials for a project during
construction that involves a structure such as a building or garage, builder’s risk policy shall be
written on “all risks” form.

(e) Workers' Compensation/ Employer’s Liability.

27.03 General Requirements Applicable to All Policies. The following General requirements applicable to all
policies shall apply:

(a) Only licensed Insurance Carriers authorized to do business in the State of Texas will be accepted.

(b)  Deductibles shall be listed on the Certificate of Insurance and are acceptable only on a per
occurrence basis for property damage only.

(c) "Claims Made" policies are not accepted.

(d) Coverage shall not be suspended, voided, canceled, reduced in coverage or in limits except after
thirty (30) days prior written notice has been given to the City of College Station.

(e) The City of College Station, its agents, officials, employees and volunteers, are to be named as
“Additional Insured” to the Commercial General, Umbrella and Business Automobile Liability
policies. The coverage shall contain no special limitations on the scope of protection afforded to
the City, its agents, officials, employees or volunteers.

27.04 Commercial General Liability. The following Commercial General Liability requirements shall apply:

(a) General Liability insurance shall be written by a carrier rated “A:VIII” or better in accordance with
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the current A.M. Best Key Rating Guide.

(d)  Limit of $1,000,000.00 per occurrence for bodily injury and property damage with an annual
aggregate limit of $2,000,000.00 which limits shall be endorsed to be per Project.

()  Coverage shall be at least as broad as ISO form GC 00 01.

(d) No coverage shall be excluded from the standard policy without notification of individual
exclusions being attached for the City’s review and acceptance.

(e) The coverage shall not exclude the following: premises/operations with separate aggregate;
independent contracts; products/completed operations; contractual liability (insuring the
indemnity provided herein) Host Liquor Liability, Personal & Advertising Liability; and
Explosion, Collapse, and Underground coverage.

27.05 Business Automobile Liability. The following Business Automobile Liability requirements shall apply:

(a)  Business Automobile Liability insurance shall be written by a carrier rated “A:VIIT” or better in
accordance with the current A.M. Best Key Rating Guide.

() Minimum Combined Single Limit of $1,000,000.00 per occurrence for bodily injury and property
damage.

(c) The Business Auto Policy must show Symbol 1 in the Covered Autos Portion of the liability
section in Item 2 of the declarations page.

(d) The coverage shall include owned autos, leased or rented autos, non-owned autos, any autos and
hired autos.

(e) Pollution Liability coverage shall be provided by endorsement MCS-90, with a limit of
$1,000,000.00, where such exposures exist.

27.06 Excess Liability. The following Excess Liability requirements shall apply:

Unless otherwise agreed in writing, excess liability coverage following the form of the underlying coverage with
a minimum limit of $5,000,000.00 or the total value of the Agreement, whichever is greater, per
occurrence/aggregate when combined with the lowest primary liability coverage, is required for contracts
exceeding $1,000,000 in total value.

27.07 Additional Insured.

Those policies set forth in Sections 27.04, 27.05, and 27.06 shall contain an endorsement listing the City as
Additional Insured and further providing that the Contractor’s policies are primary to any self-insurance or
insurance policies procured by the City. The additional insured endorsement shall be in a form acceptable to the
City. Waiver of subrogation in a form acceptable to the City shall be provided in favor of the City on all policies
obtained by the Contractor in compliance with the terms of this Agreement. Contractor shall be responsible for
all deductibles which may exist on any policies obtained in compliance with the terms of this Agreement. All
coverage for subcontractors shall be subject to the requirements stated herein. All Certificates of Insurance and
endorsements shall be furnished to the City’s Representative at the time of execution of this Agreement, attached
hereto as Exhibit C, and approved by the City before Work commences.

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022 Page | 25

Page 46 of 353



27.08 Builder’s Risk

Until the Work is completed and accepted by the City, the Contractor shall purchase and maintain builder’s risk
insurance upon the entire Work at the Project site to the full insurable value thereof, including any increases in
value due to duly authorized change orders to the Work and Project. The builder’s risk insurance shall also cover
portions of the Work stored off site after written approval of the City of the value established in the approval, and
also portions of the Work in transit. This insurance shall include the interests of the City, the Contractor,
subcontractors and sub-subcontractors in the Work and shall insure against the perils of fire, wind, storm, hail,
lightning and extended coverage including flood and earthquake and shall include all-risk insurance for physical
loss or damage, including, without duplication of coverage, theft, vandalism and malicious mischief. The
insurance shall cover reasonable compensation for City’s Consultant’s services and expenses required as a result
of an insured loss. This must be an all-risk policy incorporating the following language:

Permission is given for the Project insured hereunder to become occupied, the
insurance remaining in full force and effect until such time as the Project has been
accepted by the City, all as currently approved by the Texas Board of Insurance
Commissioners

When permissible by law, the Certificate of Insurance must include the names of the insured Contractor and the
City. The deductible under the policy, including that for flood shall not exceed $100,000.00 without the written
approval of the City.

27.09 Workers’ Compensation/Employer’s Liability Insurance. The following Workers’ Compensation
Insurance requirements shall apply.

(a)  Pursuant to the requirements set forth in Title 28, Section 110.110 of the Texas Administrative
Code, all employees of the Contractor, all employees of any and all subcontractors, and all other
persons providing services on the Project must be covered by a workers’ compensation insurance
policy: either directly through their employer’s policy (the Contractor’s or subcontractor’s policy)
or through an executed coverage agreement on an approved Texas Department of Insurance
Division of Workers’ Compensation (DWC) form. Accordingly, if a subcontractor does not have
his or her own policy and a coverage agreement is used, contractors and subcontractors must use
that portion of the form whereby the hiring contractor agrees to provide coverage to the employees
of the subcontractor. The portion of the form that would otherwise allow them not to provide
coverage for the employees of an independent contractor may not be used.

(b)  Workers’ Compensation/ Employer’s Liability insurance shall include the following terms:

1. Employer’s Liability minimum limits of $1,000,000.00 for each accident/each disease/each
employee are required.

2. “Texas Waiver of Our Right to Recover From Others Endorsement, WC 42 03 04” shall
be included in this policy.
3. Texas must appear in Item 3A of the Workers’ Compensation coverage or Item 3C must

contain the following: All States except those listed in Item 3A and the States of NV, ND,
OH, WA, WV, and WY.
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(c)  Pursuant to the explicit terms of Title 28, Section 110.110(c) (7) of the Texas Administrative Code,
the bid specifications, this Agreement, and all subcontracts on this Project must include the
following terms and conditions in the following language, without any additional words or
changes, except those required to accommodate the specific document in which they are contained
or to impose stricter standards of documentation:

“A.  Definitions:

Certificate of coverage (“certificate”) — An original certificate of insurance, a certificate of
authority to self-insure issued by the Division of Workers’ Compensation, or a coverage agreement
(DWC-81, DWC-83, or DW(-84), showing statutory workers’ compensation insurance coverage
for the person's or entity's employees providing services on a project, for the duration of the
project.

Duration of the project - includes the time from the beginning of the Work on the project until the
Contractor s/person’s Work on the project has been completed and accepted by the governmental
entity.

Persons providing services on the project (“subcontractors” in § 406.096 [of the Texas Labor
Code]) - includes all persons or entities performing all or part of the services the Contractor has
undertaken to perform on the project, regardless of whether that person contracted directly with
the Contractor and regardless of whether that person has employees. This includes, without
limitation, independent Contractors, subcontractors, leasing companies, motor carriers, owner-
operators, employees of any such entity, or employees of any entity which furnishes persons to
provide services on the project. “Services” include, without limitation, providing, hauling, or
delivering equipment or materials, or providing labor, transportation, or other service related to
a project. “Services” does not include activities unrelated to the project, such as food/beverage
vendors, office supply deliveries, and delivery of portable toilets.

B. The Contractor shall provide coverage, based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements, that meets the statutory requirements
of Texas Labor Code, Section 401.011(44) for all employees of the Contractor providing services
on the project, for the duration of the project.

C. The Contractor must provide a certificate of coverage to the governmental entity prior to
being awarded the contract.

D. If the coverage period shown on the Contractor’s current certificate of coverage ends
during the duration of the project, the Contractor must, prior to the end of the coverage period,
file a new certificate of coverage with the governmental entity showing that coverage has been
extended.

E. The Contractor shall obtain from each person providing services on a project, and provide
to the governmental entity:

(1) a certificate of coverage, prior to that person beginning work on the project, so the
governmental entity will have on file certificates of coverage showing coverage for all
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persons providing services on the project; and

(2)  no later than seven calendar days after receipt by the Contractor, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of the project.

F. The Contractor shall retain all required certificates of coverage for the duration of the
project and for one year thereafter.

G. The Contractor shall notify the governmental entity in writing by certified mail or personal
delivery, within 10 calendar days after the Contractor knew or should have known, or any change
that materially affects the provision of coverage of any person providing services on the project.

H The Contractor shall post on each project site a notice, in the text, form and manner
prescribed by the Division of Workers’ Compensation, informing all persons providing services
on the project that they are required to be covered, and stating how a person may verify coverage
and report lack of coverage.

I The Contractor shall contractually require each person with whom it contracts to provide
services on a project, to:

(1)  provide coverage, based on proper reporting of classification codes and payroll
amounts and filing of any coverage agreements, that meets the statutory requirements of
Texas Labor Code, Section 401.011(44) for all of its employees providing services on the
project, for the duration of the project;

(2)  provide to the Contractor, prior to that person beginning work on the project, a
certificate of coverage showing that coverage is being provided for all employees of the
person providing services on the project, for the duration of the project;

(3)  provide the Contractor, prior to the end of the coverage period, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of the project;

(4) obtain from each other person with whom it contracts, and provide to the
Contractor:

(a) A certificate of coverage, prior to the other person beginning work on the
project; and

(6) A new certificate of coverage showing extension of coverage, prior to the
end of the coverage period, if the coverage period shown on the current certificate
of coverage ends during the duration of the project;

(3) retain all required certificates of coverage on file for the duration of the project
and for one year thereafter;

(6) notify the governmental entity in writing by certified mail or personal delivery,
within 10 calendar days after the person knew or should have known, of any change that
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materially affects the provision of coverage of any person providing services on the
project; and

(7) Contractually require each person with whom it contracts to perform as required
by Sections (a) - (g), with the certificates of coverage to be provided to the person for whom
they are providing services.

J. By signing this Agreement, or providing, or causing to be provided a certificate of
coverage, the Contractor is representing to the governmental entity that all employees of the
Contractor who will provide services on the project will be covered by workers’ compensation
coverage for the duration of the project; that the coverage will be based on proper reporting of
classification codes and payroll amounts; and that all coverage agreements will be filed with the
appropriate insurance carrier or, in the case of a self-insured, with the Commission’s Division of
Self-Insurance Regulation. Providing false or misleading information may subject the Contractor
to administrative penalties, criminal penalties, civil penalties, or other civil actions.

K The Contractor’s failure to comply with any of these provisions is a breach of contract by
the Contractor that entitles the governmental entity to declare the Agreement void if the Contractor
does not remedy the breach within ten calendar days after receipt of notice of breach from the
governmental entity.”

27.09 Certificates of Insurance, Certificates of Insurance shall be prepared and executed by the insurance
company or its authorized agent on the most current State of Texas Department of Insurance-approved form, and
shall contain the following provisions and warranties:

(a) The company is authorized to do business in the State of Texas.

(b)  The insurance policies provided by the insurance company are underwritten on forms that have
been provided by the Department of Insurance or ISO.

(c) Original endorsements affecting coverage required by this section shall be furnished with the
certificates of insurance.

28. BOND PROVISIONS

28.01 Pursuant to Section 2253.021 of the Texas Government Code, for all public works contracts with
governmental entities, a payment bond is required if the Contract Amount exceeds $50,000, and a performance
bond is required if the Contract Amount exceeds $100,000. Below those amounts, the City may require payment
and/or performance bonds. In the event a performance or payment bond or both is required either by law or in
the City’s discretion, such bonds shall be executed in accordance with all requirements of Chapter 3503 of the
Texas Insurance Code, all other applicable law, and the following:

(a)  The Contractor shall execute performance and payment bonds for the full Contract Amount and,
if required by Contractor’s surety to cover increases in the dollar amounts or amount of Work that is
increased by a duly authorized change order, Contractor shall secure performance and payment bond riders
to increase the dollar amounts and coverages of the performance and payment bonds.

(b)  The bond surety shall be authorized under the laws of the State of Texas to provide a performance
and payment bond and shall have attached proof of authorization of the surety to act in the performance
and payment of bonds.
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(©) The Contractor shall provide original, sealed, and complete counterparts of the executed bonds in
the forms required by the Contract Documents, which are attached as Exhibit B, together with valid
original powers of attorney, at the time of execution of this Agreement by Contractor and prior to the
commencement of work. Copies of the executed bonds shall be attached hereto as Exhibit B.

(d) The performance and payment bonds, and any subsequently issued bond riders, shall remain in
effect for a period of one (1) year after Final Completion of the Work and shall be extended for any
warranty work to cover the warranty period.

(e) If at any time during the execution of this Agreement in the required period thereafter, the bond or
bonds become invalid or ineffective for any reason, the Contractor shall promptly supply within ten (10)
days such other bond or bonds, which bond or bonds shall assure performance or payment as required.

28.02 The Contractor may make such changes and alterations as the City may require in the Work or any part
thereof without affecting the validity of this Agreement and any accompanying bond. If such changes or
alterations diminish the quantity of the work to be done, they shall not constitute the basis for any claim for
damages or anticipated profits. If the City makes changes or alterations that render useless any work already done
or material already used in said work, then the City shall compensate the Contractor for any material or labor so
used, and for any actual loss occasioned by such change due to actual expenses incurred in preparation for the
Work as originally planned, in accordance with the provisions of Article 17.

29. SURETY

29.01 If the Contractor has abandoned the Project or the City has terminated the Contract for cause and the
Contractor’s Surety, after notice demanding completion is sent, fails to commence the completion of the Work in
compliance with this Agreement, then the City at its option may provide for completion of the Work in either of
the following manners:

(a) The City may employ such force of men and use of instruments, machinery, equipment, tools,
materials, and supplies as said the City may deem necessary to complete the Work and charge the expense
of such labor, machinery, equipment, tools, materials, and supplies to the Contractor, and the expense so
charged shall be deducted and paid by the City out of such monies as may be due or that may thereafter
at any time become due to the Contractor and Surety.

(b) The City may, after notice published as required by law, accept sealed bids and let this Agreement
for the completion of the Work under substantially the same terms and conditions that are provided in this
Agreement. In case of any increase in cost to the City under the new agreement as compared to what
would have been the cost under this Agreement, such increase together with all of the City’s damages due
to Contractor’s abandonment and/or default, including liquidated damages, as provided pursuant to
Section 38, entitled “TERMINATION FOR CAUSE” shall be charged to the Contractor and the surety
shall be and remain bound therefor. However, should the cost to complete such new agreement prove to
be less than that which would have been the cost to complete the Work under this Agreement, the
Contractor shall be credited therewith after all deductions are made in accordance with this Agreement.

29.02 Should the cost to complete the Work exceed the Contract Amount and the Contractor fails to pay the
amount due to the City within the time designated and there remains any machinery, equipment, tools, materials,
or supplies on the Project site, notice thereof, together with an itemized list of such equipment and materials, shall
be mailed to the Contractor at its respective address designated in this Agreement; provided, however, that actual
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written notice given in any manner shall satisfy this condition. After mailing, or otherwise giving such notice,
such property shall be held at the risk of the Contractor subject only to the duty of City's Representative to exercise
ordinary care to protect such property. After fifteen (15) calendar days from the date of said notice, City's
Representative may sell such machinery, equipment, tools, materials, or supplies and apply the net sum derived
from such sale to the credit of the Contractor. Such sale may be made at either public or private sale, with or
without notice, as City's Representative may elect. City's Representative shall release any machinery, equipment,
tools, materials, or supplies which remain on the job site and belong to persons other than the Contractor to their
proper owners.

29.03 In the event the account shows that the cost to complete the Work is less than that which would have been
the cost to City had the Work been completed by the Contractor under the terms of this Agreement, or when the
Contractor shall pay the balance shown to be due by them to the City, then all machinery, equipment, tools,
materials, or supplies left on the Project site shall be turned over to the Contractor.

30. COMPLIANCE WITH LAW

30.01 The Contractor's work and materials shall comply with all state and federal laws, municipal ordinances,
regulations, codes, and directions of inspectors appointed by proper authorities having jurisdiction.

30.02 The Contractor shall perform and require all subcontractors to perform the Work in accordance with
applicable laws, codes, ordinances, and regulations of the State of Texas and the United States and in compliance
with OSHA and other laws as they apply to its employees. In the event any of the conditions of the specifications
violate the code for any industry, then such code conditions shall prevail.

30.03 The Contractor shall follow all applicable state and federal laws, municipal ordinances, and guidelines
concerning soil erosion and sediment control throughout the Project and warranty term.

31. SAFETY PRECAUTIONS

31.01 All safety measures, policies and precautions at the site are a part of the construction techniques and
processes for which the Contractor shall be solely responsible. The Contractor is solely responsible for handling
and use of hazardous materials or waste, and informing employees of any such hazardous materials or waste. The
Contractor shall provide copies of all hazardous materials and waste data sheets to the College Station Fire
Department marked "Attn.: Assistant Chief".

31.02 The Contractor has the sole obligation to protect or warn any individual of potential hazards created by
the performance of the Work set forth herein. The Contractor shall, at its own expense, take such precautionary
measures for the protection of persons, property, and the Work as may be necessary.

31.03 The Contractor shall be held responsible for all damages to property, personal injuries and/or death due to
failure of safety devices of any type or nature that may be required to protect or warn any individual of potential
hazards created by the performance of the Work set forth herein; and when any property damage is incurred, the
damaged portion shall immediately be replaced or compensated for by the Contractor at its own cost and expense.

31.04 Contractor agrees that it shall not transport to, use, generate, dispose of, or install at the Project site any
Hazardous Substance (as defined in this Agreement, except in accordance with applicable Environmental Laws.
Further, in performing the Work, Contractor shall not cause any release of Hazardous Substances into, or
contamination of, the environment, including the soil, the atmosphere, any water course or ground water, except
in accordance with applicable Environmental Laws (as defined in this Agreement). In the event Contractor
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engages in any of the activities prohibited in this Section 31.04 to the fullest extent permitted by law,
Contractor hereby indemnifies and holds City and all of its respective officials, agents and employees
harmless from and against any and all claims, damages, losses, causes of action, suits and liabilities of every
kind, including, but not limited to, expenses of litigation, court costs, punitive damages and attorneys’ fees,
arising out of, incidental to or resulting from the activities prohibited in this section 31.04.

31.05 In the event Contractor encounters on the Project site any Hazardous Substance, or what Contractor may
reasonably believe to be a Hazardous Substance, and which is being introduced to the Work, or exists on the
Project site, in a manner violative of any applicable Environmental Laws, Contractor shall immediately stop work
in the area affected and report the condition to City in writing. The Work in the affected area shall not thereafter
be resumed except by written authorization of City if in fact a Hazardous Substance has been encountered and
has not been rendered harmless. In the event Contractor fails to stop the Work upon encountering a Hazardous
Substance at the Project site, to the fullest extent permitted by law, Contractor hereby indemnifies and holds
City and all of its officials, agents and employees harmless from and against any and all claims, damages,
losses, causes of action, suits and liabilities of every kind, including, but not limited to, expenses of litigation,
court costs, punitive damages and attorneys' fees, arising out of, incidental to or resulting from
Contractor's failure to stop the Work.

31.06 City and Contractor may enter into a separate agreement and/or Change Order for Contractor to remediate
and/or render harmless the Hazardous Substance, but Contractor shall not be required to remediate and/or render
harmless the Hazardous Substance absent such agreement. Contractor shall not be required to resume work in
any area affected by the Hazardous Substance until such time as the Hazardous Substance has been remediated
and/or rendered harmless.

31.07 Tt is the Contractor's responsibility to comply with all Environmental Laws (as defined in this Agreement)
based on the law in effect at the time its services are rendered and to comply with any amendments to those laws
for all services rendered after the effective date of any such amendments.

32. TRENCH SAFETY

The Contractor must comply with Texas law regarding trench excavation exceeding five feet in depth and in
accordance with the following items:

32.01 The Contractor must comply with the requirements of Subchapter 756 of the Tex. Health & Safety Code
Ann. §756.022-023, and the requirements of 29 C.F.R., Subpart P — Excavations (sections 1926.650 et. seq.) of
the Occupational Safety and Health Administration Standards, as amended.

32.02 The Contractor must include a separate pay item for trench safety complying with trench safety
requirements, stating a unit price per linear foot of trench safety systems, as measured along the centerline of
trench including manholes and other line structures.

32.03 Before beginning work on this project, the Contractor must submit to the City a complete trench safety
program that complies with state and federal regulations. It is the sole duty, responsibility and prerogative of the
Contractor, not the City, to determine the specific applicability of the designed trench safety systems to each field
condition encountered on the project.

32.04 The Contractor must provide the City the name of the “competent person” required by OSHA standards
to perform the trench safety inspections. The Contractor must make daily inspections to ensure that the systems
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comply with all applicable laws and regulations, and must maintain a permanent record of daily inspections
available for examination by the City or other government authority.

32.05 If evidence of possible cave-ins or slides is apparent, the Contractor must cease all work in the trench and
surrounding area until the necessary precautions have been taken by the Contractor to safeguard personnel
entering the trench.

33. INDEMNITY

33.01 CONTRACTOR SHALL PROTECT, DEFEND, HOLD HARMLESS AND INDEMNIFY THE
CITY FROM ANY AND ALL CLAIMS, DEMANDS, EXPENSES, LIABILITY OR CAUSES OF
ACTION FOR INJURY TO ANY PERSON, INCLUDING DEATH, AND FOR DAMAGE TO ANY
PROPERTY, TANGIBLE OR INTANGIBLE, OR FOR ANY BREACH OF CONTRACT ARISING OUT
OF OR IN ANY MANNER CONNECTED WITH THE WORK DONE BY ANY PERSON UNDER THE
CONTRACT DOCUMENTS. IT IS THE INTENT OF THE PARTIES THAT THIS PROVISION SHALL
EXTEND TO, AND INCLUDE, ANY AND ALL CLAIMS, CAUSES OF ACTION OR LIABILITY
CAUSED BY THE CONCURRENT, JOINT AND/OR CONTRIBUTORY NEGLIGENCE OF THE
CITY, AN ALLEGED BREACH OF AN EXPRESS OR IMPLIED WARRANTY BY THE CITY OR
WHICH ARISES OUT OF ANY THEORY OF STRICT OR PRODUCTS LIABILITY.

33.02 The indemnification contained in Section 33.01 shall include but not be limited to the following
specific instances:

(a) The City is damaged due to the act, omission, mistake, fault or default of the Contractor.

(b) In the event of any claims for payment for goods or services brought by any material
suppliers, mechanics, laborers, or other subcontractors.

(c) In the event of any and all injuries to or claims of adjacent property owners caused by the
Contractor, its agents, employees, and representatives.

(d) In the event of any damage to the floor, walls, etc., caused by the Contractor's personnel or
equipment during installation.

(e) The removal of all debris related to the Work.
® The acts and omissions of the subcontractors it hired.

(® The Contractor's failure to comply with applicable federal, state, or local regulations, that
touch upon or concern the maintenance of a safe and protected working environment and the safe
use and operation of machinery and equipment in that working environment, no matter where fault
or responsibility lies.

33.03 The indemnification obligations of the Contractor under this section shall not extend to include the
liability of any professional engineer, the architect, their consultants, and agents or employees of any of
them arising out of (1) the preparation or approval of maps, drawings, opinions, reports, surveys, Change
Orders, designs or specifications, or (2) the giving of or the failure to give directions or instructions by the
professional engineer, the architect, their consultants, and agents and employees of any of them, provided
such giving or failure to give is the primary cause of the injury or damage.
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33.04 1Itis agreed with respect to any legal limitations now or hereafter in effect and affecting the validity
or enforceability of the indemnification obligation under Section 33.01, such legal limitations are made a
part of the indemnification obligation and shall operate to amend the indemnification obligation to the
minimum extent necessary to bring the provision into conformity with the requirements of such limitations,
and as so modified, the indemnification obligation shall continue in full force and effect.

33.05 The indemnity provisions provided herein shall survive the termination or expiration of this
Agreement.

33.06 The indemnification obligations under this section shall not be limited by any limitation on the
amount or type of damages, compensation or benefits payable by or for Contractor under workers
compensation acts, disability benefit acts or other employee benefit acts. There shall be no additional
indemnification other than as set forth in this section. All other provisions regarding the same subject
matter shall be declared void and of no effect.

34. RELEASE

34.01 The Contractor assumes full responsibility for the Work to be performed hereunder, and hereby
releases, relinquishes, and discharges the City, its officers, agents, and employees from all claims, demands,
and causes of action of every kind and character, including the cost of defense thereof, for any injury to or
death of any person (whether employees of either party or other third parties) and any loss of or damage
to any property (whether property of either of the parties hereto, their employees, or of third parties) that
is caused by or alleged to be caused by, arising out of, or in connection with the Contractor's Work to be
performed hereunder. This release shall apply regardless of whether said claims, demands, and causes of
action are covered in whole or in part by insurance, and in the event of injury, death, property damage, or
loss suffered by the Contractor, any subcontractor, or any person or organization directly or indirectly
employed by any of them to perform or furnish work on the Project, this release shall apply regardless of
whether such injury, death, loss, or damage was caused in whole or in part by the negligence of the City.
There shall be no additional release or hold harmless provision other than as set forth in this section. All
other provisions regarding the same subject matter shall be declared void and of no effect.

35. PERMITS AND LICENSES

35.01 The Contractor shall secure and pay for all necessary permits and licenses, governmental fees, and
inspections necessary for the proper execution and completion of the Work. During this Agreement term and/or
period during which the Contractor is working, it shall give all notices and comply with all laws, ordinances,
rules, regulations, and lawful orders of any public authority bearing on the performance of the Work.

36. ROYALTIES AND LICENSING FEES

36.01 THE CONTRACTOR SHALL PAY ALL ROYALTIES AND LICENSING FEES. THE
CONTRACTOR SHALL HOLD THE CITY HARMLESS AND INDEMNIFY THE CITY FROM THE
PAYMENT OF ANY ROYALTIES, DAMAGES, LOSSES OR EXPENSES INCLUDING ATTORNEY’S
FEES FOR SUITS, CLAIMS OR OTHERWISE, GROWING OUT OF INFRINGEMENT OR ALLEGED
INFRINGEMENT OF PATENTS, MATERIALS AND METHODS USED IN THE PROJECT. IT SHALL
DEFEND ALL SUITS OR CLAIMS FOR INFRINGEMENT OF ANY PATENT RIGHTS. FURTHER, IF THE
CONTRACTOR HAS REASON TO BELIEVE THAT THE DESIGN, SERVICE, PROCESS, OR PRODUCT
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SPECIFIED IS AN INFRINGEMENT OF A PATENT, IT SHALL PROMPTLY GIVE SUCH INFORMATION
TO CITY’S REPRESENTATIVE.

37. BREACH OF CONTRACT & DAMAGES

37.01 The City shall have the right to declare the Contractor in breach of this Agreement for cause when the
City determines that this Agreement is not being performed according to its understanding of the intent and
meaning of this Agreement. Such breach shall not in any way invalidate, abrogate, or terminate the Contractor's
obligations under this Agreement.

37.02 Without prejudice to any other legal or equitable right or remedy that the City would otherwise possess
hereunder or as a matter of law, the City upon giving the Contractor five (5) calendar days prior written notice
shall be entitled to damages for breach of contract, upon but not limited to the following occurrences:

(a) If the Contractor shall fail to remedy any default after written notice thereof from City's
Representative, as City's Representative shall direct; or

(b)  If the Contractor shall fail for any reason other than the failure by City's Representative to make
payments called upon when due; or

(c) If the Contractor commits a substantial default under any of the terms, provisions, conditions, or
covenants contained in this Agreement.

38. TERMINATION FOR CAUSE

38.01 At any time, and without prejudice to any other legal or equitable right or remedy that the City would
otherwise possess hereunder or as a matter of law, the City upon giving the Contractor five (5) calendar days prior
written notice shall be entitled to terminate this Agreement in its entirety for any of the following:

(a)  If the Contractor becomes insolvent, commits any act of bankruptcy, makes a general assignment
for the benefit of creditors, or becomes the subject of any proceeding commenced under any statute or law
for the relief of debtors and, after notice, fails to provide adequate assurance that it can remedy all of its
defaults; or

(b)  Ifareceiver, trustee, or liquidator of any of the property or income of the Contractor is appointed;
or

(¢)  Ifthe Contractor fails to prosecute the Work or any part thereof with diligence necessary to insure
its progress and completion as prescribed by the time schedules; or

(d) If the Contractor fails to remedy any default within ten (10) calendar days after written notice
thereof from City's Representative, as City's Representative shall direct; or

(e) If the Contractor fails for any reason other than the failure by City's Representative to make
payments called upon when due; or

()] If the Contractor abandons the Work.
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(2 If the Contractor commits a material default under any of the terms, provisions, conditions, or
covenants contained in this Agreement.

39. TERMINATION FOR CONVENIENCE

39.01 The performance of the Work may be terminated at any time in whole or, from time to time, in part, by
the City for its convenience. Any such termination shall be effected by delivery to the Contractor of a written
notice (notice of termination) specifying the extent to which performance of the Work is terminated, and the date
upon which termination becomes effective.

39.02 In the event of termination for convenience, the Contractor shall only be paid the reasonable value of the
Work performed prior to the effective date of the termination notice and shall be further subject to any claim the
City may have against the Contractor under other provisions of this Agreement or as a matter of law. In the event
of termination for convenience, Contractor Waives and Releases any claim for lost profit, other than profit on
Work performed prior to the effective date of such termination.

40. RIGHT TO COMPLETE

40.01 If this Agreement is terminated for cause, the City shall have the right but shall not be obligated to
complete the Work itself or by others; and to this end, the City shall be entitled to take possession of and use such
equipment, without rental obligation therefor, and materials as may be on the job site, and to exercise all rights,
options, and privileges of the Contractor under its subcontracts, purchase orders, or otherwise; and the Contractor
shall promptly assign such rights, options, and privileges to City. If the City elects to complete the Work itself
or by others, pursuant to the foregoing, then the Contractor and/or Contractor’s surety will reimburse City for all
costs incurred by the City (including, without limitation, applicable, general, administrative expenses, field
overhead, the cost of necessary equipment, materials, field labor, additional fees paid to architects, engineers,
attorneys or others to assist the City in connection with the termination and liquidated damages) in completing
and/or correcting work by the Contractor that fails to meet any requirement of this Agreement or the other
Contract Documents.

41. CLOSE OUT

41.01 After receipt of a notice of termination, whether for cause or convenience, unless otherwise directed by
City's Representative, the Contractor shall, in good faith and to the best of its ability, do all things necessary in
the light of such notice to assure the efficient and proper closeout of the terminated work (including the protection
of City's property). Among other things, the Contractor shall, except as otherwise directed or approved by City's
Representative, do the following:

(a) Stop the work on the date and to the extent specified in the notice of termination;

(b)  Place no further orders or subcontracts for services, equipment, or materials, except as may be
necessary for completion of such portion of the Work as is not terminated;

(c) Terminate all orders and subcontracts to the extent that they relate to the performance of the Work
terminated by the notice of termination;
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(d)  Assign to City's Representative, in the manner and to the extent directed by it, all of the right, title,
and interest of the Contractor under the orders or subcontracts so terminated; in which case, City's Repre-
sentative shall have the right to settle or pay any or all claims arising out of the termination of such orders
and subcontracts;

(e) With the approval of City's Representative, settle all outstanding liabilities and all claims arising
out of such termination, orders, and subcontracts;

® Deliver to City's Representative, when directed by City's Representative, all documents and all
property, which if the Work had been completed, Contractor would have been required to account for or
deliver to City's Representative, and transfer title to such property to City's Representative to the extent
not already transferred.

42. TERMINATION CONVERSION

42.01 Upon determination of Court of competent jurisdiction that termination of the Contractor pursuant to
Section 38 was wrongful and/or otherwise improper, such termination will be deemed converted to a termination
for convenience pursuant to Section 39 and Contractor’s remedy for such termination shall be limited to the
recovery of the payments permitted for termination for convenience as set forth in Section 39.

43. HIRING

43.01 During the term of this Agreement and for a period of one (1) year thereafter, the Contractor agrees not to
solicit for hire any employee or employees of the City that were associated with work specified under this
Agreement. In the event that this provision is breached by the Contractor, the Contractor agrees to pay the City
damages in the amount equal to twelve (12) months of the employee's total compensation plus any legal expenses
associated with enforcement of this provision.

44. ASSIGNMENT

44.01 This Agreement and the rights and obligations contained herein may not be assigned by the Contractor
without the prior written approval of the City.

45. EFFECTIVE DATE

45.01 This Agreement goes into effect when duly approved by all the parties hereto and is contingent upon
Contractor obtaining the bonds required herein.

46. OTHER TERMS

46.01 Imvalidity. If any provision of this Agreement shall be held to be invalid, illegal or unenforceable by a
court or other tribunal of competent jurisdiction, the validity, legality, and enforceability of the remaining
provisions shall not in any way be affected or impaired thereby. The parties shall use their best efforts to replace
the respective provision or provisions of this Agreement with legal terms and conditions approximating the
original intent of the parties.

46.02 Prioritization. Contractor and City agree that City is a political subdivision of the State of Texas and is
thus subject to certain laws. Because of this there may be documents or portions thereof added by Contractor to
this Agreement as exhibits that conflict with such laws, or that conflict with the terms and conditions herein
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excluding the additions by Contractor. In either case, the applicable law or the applicable provision of this
Agreement excluding such conflicting addition by Contractor shall prevail. The parties understand this section
comprises part of this Agreement without necessity of additional consideration.

46.03 Written Notice. Unless otherwise specified, written notice shall be deemed to have been duly served if
delivered in person to the individual or to a member of the firm or to any officer of the corporation for whom it
is intended or if it is delivered or sent certified mail to the last business address as listed herein. Each party will
have the right to change its business address by at least thirty (30) calendar days written notice to the other parties
in writing of such change.

46.04 Entire Agreement. Itis understood that this Agreement contains the entire agreement between the parties
and supersedes any and all prior agreements, arrangements, or understandings between the parties relating to the
subject matter. No oral understandings, statements, promises or inducements contrary to the terms of this
Agreement exist. This Agreement cannot be changed or terminated orally. No verbal agreement or conversation
with any officer, agent or employee of the City, either before or after the execution of this Agreement, shall affect
or modify any of the terms or obligations hereunder.

46.05 Amendment. No amendment to this Agreement shall be effective and binding unless and until it is
reduced to writing and signed by duly authorized representatives of both parties.

46.06 Mediation. After receipt of a written notice of a claim, the City may elect to refer the matter to the City’s
Consultant, City's Representative or another party for review. Contractor will attend meetings called to review
and discuss the claims and mitigation of the problem, and shall furnish any reasonable factual backup for the
claim requested. The City may also elect to defer consideration of the claim until the Work is completed, in
which case the same review options shall be available to the City at the completion of the Work. At any stage,
the City, at its sole discretion, is entitled to refer a claim to mediation under the Construction Industry Mediation
Rules of the American Arbitration Association, and, if this referral is made, Contractor will take part in the
mediation process. The filing, mediation or rejection of a claim does not entitle Contractor to stop performance
of the Work. The Contractor shall proceed diligently with performance of the Contract during the pendency of
any claim, excepting termination or under City's direction to stop the Work. Agreements reached in mediation
shall be enforceable as settlement agreements in any court having jurisdiction thereof. The parties shall share the
Mediator's fee and any filing fees equally and the Mediation shall be held in College Station, Texas.

46.07 Arbitration. In the event of a dispute and upon the mutual written consent of both parties, the parties
may agree to arbitration without waiving any of their other rights hereunder.

46.08 Choice of Law and Place of Performance. This Agreement has been made under and shall be governed
by the laws of the State of Texas. Performance and all matters related thereto shall be in Brazos County, Texas,
United States of America.

46.09 Authority to do business. The Contractor represents that it has a certificate of authority, authorizing it
to do business in the State of Texas, a registered agent and registered office during the duration of this Agreement.

46.10 Authority to Contract. Each party has the full power and authority to enter into and perform this
Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and
empowered to enter into this Agreement. The persons executing this Agreement hereby represent that they have
authorization to sign on behalf of their respective corporations.
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46.11 Waiver. Failure of any party, at any time, to enforce a provision of this Agreement shall in no way
constitute a waiver of that provision nor in any way affect the validity of this Agreement, any part hereof, or the
right of the City thereafter to enforce each and every provision hereof. No term of this Agreement shall be deemed
waived or breach excused unless the waiver shall be in writing and signed by the party claimed to have waived.
Furthermore, any consent to or waiver of a breach will not constitute consent to or waiver of or excuse of any
other different or subsequent breach.

46.12 Headings, Gender, Number. The article headings are used in this Agreement for convenience and
reference purposes only and are not intended to define, limit, or describe the scope or intent of any provision of
this Agreement and shall have no meaning or effect upon its interpretation. Words of any gender used in this
Agreement shall be held and construed to include any other gender, and words in the singular number shall be
held to include the plural, and vice versa, unless the context requires otherwise.

46.13 Agreement Read. The parties acknowledge that they have had opportunity to consult with counsel of
their choice, have read, understand and intend to be bound by the terms and conditions of this Agreement.

46.14 Multiple Originals. It is understood and agreed that this Agreement may be executed in a number of
identical counterparts, each of which shall be deemed an original for all purposes.

46.15 Notice of Indemnification. City and Contractor hereby acknowledge and agree that this Agreement
contains certain indemnification obligations and covenants.

46.16 Verification No Boycott. To the extent applicable, this Contract is subject to the following:

(a) Boycott Israel. If this Contract is for goods and services subject to § 2270.002 Texas Government Code,
Contractor verifies that it (i) does not boycott Israel; and (ii) will not boycott Israel during the term of
this Contract;

(b) Boycott Firearms. If this Contract is for goods and services subject to § 2274.002 Texas Government
Code, Contractor verifies that it (i) does not have a practice, policy, guidance, or directive that
discriminates against a firearm entity or firearm trade association; and (ii) will not discriminate during
the term of the contract against a firearm entity or firearm trade association; and

(c¢) Boycott Energy Companies. Subject to § 2274.002 Texas Government Code Contractor herein verifies
that it (i) does not boycott energy companies; and (ii) will not boycott energy companies during the term
of this Contract.
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List of Exhibits

A. Wage Rates

B. Performance & Payment Bonds
C. Certificates of Insurance

D. Plans & Specifications

E. Construction Schedule

F. Schedule of Values

INC.
By: LB}@_ @@é;) By:

. City Manager
Printed Name: Glen Christensen Date:

Title: President

Date: 3/14/2023
APPROVED:
City Attorney
Date:
rMM (élzu‘}{//\
Aésistgmi gi%zl\s{lanagcr/CFO
Date: >/ 1%/
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EXHIBIT A
DAVIS BACON WAGE RATES
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1. Payment greater than prevailing wage rate as listed within this document not prohibited per Texas
Government Code, Chapter 2258, Prevailing Wage Rates, Subchapter A. General Provisions.

2, Not less than the following hourly rates shall be paid for the various classifications of work required by
this project. Workers in classifications where rates are not identified shall be paid not less than the general
prevailing rate of "laborer" for the various classifications of work therein listed.

3. The hourly rate for legal holiday and overtime work shall not be less than one and one-half (1 & 1/2) times
the base hourly rate.

4. The rates listed are journeyman rates. Helpers may be used on the project and may be compensated at a
rate determined mutually by the worker and employer, commensurate with the experience and skill of the worker
but not at a rate less than 60% of the journeyman's wage as shown. Apprentices (enrolled in a federally certified
apprentice program) may be used at the percentage rates of the journeyman scale stipulated in their apprenticeship
agreement. At no time shall a journeyman supervise more than two (2) apprentices or helpers. All apprentices or
helpers shall be under the direct supervision of a journeyman working as a crew.

5. Except for Heavy/Highway Construction, building construction wage rates shall be paid to all workers
except those workers engaged in site work and construction beyond five feet of buildings.
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"General Decision Number: TX20220007 ©1/07/2022
Superseded General Decision Number: TX20210007
State: Texas
Construction Types: Heavy and Highway

Counties: Atascosa, Bandera, Bastrop, Bell, Bexar, Brazos,
Burleson, Caldwell, Comal, Coryell, Guadalupe, Hays, Kendall,
Lampasas, McLennan, Medina, Robertson, Travis, Williamson and
Wilson Counties in Texas.

HEAVY (excluding tunnels and dams, not to be used for work on
Sewage or Water Treatment Plants or Lift / Pump Stations in
Bell, Coryell, McClennon and Williamson Counties) and HIGHWAY
Construction Projects

Note: Contracts subject to the Davis-Bacon Act are generally
required to pay at least the applicable minimum wage rate
required under Executive Order 14826 or Executive Order 13658.
Please note that these Executive Orders apply to covered
contracts entered into by the federal government that are
subject to the Davis-Bacon Act itself, but do not apply to
contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFR 5.1(a)(2)-(69).

If the contract is entered into on or after January 3@, 2022, or
the contract is renewed or extended (e.g., an option is
exercised) on or after January 3@, 2822, Executive Order 14826
generally applies to the contract. The contractor must pay all
covered workers at least $15.0@ per hour (or the applicable wage
rate listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2022.

If the contract was awarded on or between January 1, 2815 and
January 29, 2022, and the contract is not renewed or extended on
or after January 36, 20822, Executive Order 13658 generally
applies to the contract. The contractor must pay all covered
workers at least $11.25 per hour (or the applicable wage rate
listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2022.

The applicable Executive Order minimum wage rate will be
adjusted annually. If this contract is covered by one of the
Executive Orders and a classification considered necessary for
performance of work on the contract does not appear on this wage
determination, the contractor must still submit a conformance
request.

Additional information on contractor requirements and worker

protections under the Executive Orders is available at
www .dol. gov/whd/govcontracts.

Modification Number Publication Date

Page 64 of 353



%

e 01/07/2022

SUTX2011-006 ©8/03/2011

Rates
CEMENT MASON/CONCRETE
FINISHER (Paving and
Structures)...cvvsvrescnrsonsanss $ 12.56

ELECTRICIAN. ... vs0sueveseseseaess$ 26.35

FORM BUILDER/FORM SETTER

Paving & Curb......v00uven..$ 12,94

Structures....vveereneenenne $ 12.87
LABORER
Asphalt Raker............... $ 12.12

Flagger.. . ieoereentreasasssPd 9,45
Laborer, Common.....sccce...d 10.50
Laborer, Utility............ $ 12.27
Pipelayer.....cessesavasesss$d 12,79
Work Zone Barricade

Servicer........ciiiiienann. $ 11.85

PAINTER {Structures).............$ 18.34

POWER EQUIPMENT OPERATOR:

Agricultural Tractor........ $ 12.69
Asphalt Distributor......... $ 15.55
Asphalt Paving Machine......$ 14.36
Boom Truck......cocvvecananns $ 18.36
Broom or Sweeper............$ 11.84
Concrete Pavement

Finishing Machine........... $ 15.48
Crane, Hydraulic 80 tons

or lesS.....ceuu.. veaeene...$ 18.36

Crane, Lattice Boom 86

tons or lesS...coviiaennena.$d 15.87
Crane, Lattice Boom over

80 tonNs. .. ..o reernnecnanan $ 19.38
Crawler Tractor......eeee0..% 15,67
Directional Drilling

LoCator.. . vvevreanrrncananns $ 11.67
Directional Drilling
Operator..ivacivensescassass$ 17,24
Excavator 59,000 lbs or

@SS uieeviosnsenenssvscnassd 12.88
Excavator over 50,000 1lbs...$ 17.71
Foundation Drill, Truck
Mounted.....covveviinnncesa.d 16.93
Front End Loader, 3 CY or

LeSS .. eeeersosncaassncananas % 13.e4
Front End Loader, Over 3 CY.$ 13.21
Loader/Backhoe.....vvveeens. $ 14.12
Mechanic........ccvvveceunn. $ 17.10
Milling Machine............. $ 14.18

Motor Grader, Fine Grade....$ 18.51
Motor Grader, Rough.........$ 14,63
Pavement Marking Machine....$ 19.17

Reclaimer/Pulverizer........ $ 12.88
Roller, Asphalt............. $ 12.78
Roller, Other......ccceve... $ 1e.50
SCraper...c.ccciceriieaanns $ 12.27
Spreader BOX...eeessavananes $ 14.04

Fringes
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Trenching Machine, Heavy....$ 18.48
Servicer......ciiiiiiiiiiianinnn, $ 14.51

Steel Worker
Reinforcing......cccvvvenunn $ 14.00
Structural....civvereenraees$ 19.29

TRAFFIC SIGNAL INSTALLER
Traffic Signal/Light Pole
Worker.....ovvevuvesnnnssss.$ 16.00

TRUCK DRIVER
Lowboy-Float...ceveusssnssed 15.66

Off Road Hauler............. $ 11.88
Single Axle......ccveveuunnn $ 11.79
Single or Tandem Axle Dump

Truck. . coieiiiiieiiianenaaan $ 11.68

Tandem Axle Tractor w/Semi
Trailer.ccevesececeinseanssd 12.81

WELDER. ...cvvavssnostnsasnssnasssd 15,97

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Note: Executive Order (EQ) 13786, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded {and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EQ, the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours
they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information
on contractor requirements and worker protections under the EO
is available at www.dol.gov/whd/govcontracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of ""identifiers"" that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate
(weighted union average rate).
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Union Rate Identifiers

A four letter classification abbreviation identifier enclosed
in dotted lines beginning with characters other than "“SU"" or
""UAVG"" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUMP198-005 €7/01/2014. PLUM is an abbreviation identifier of
the union, which prevailed in the survey for this
classification, which in this example would be Plumbers 9198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local ©198. The next number,
805 in the example, is an internal number used in processing
the wage determination. 87/01/2814 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate,

Survey Rate Identifiers

Classifications listed under the ""SU"" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA20612-6@7 5/13/2814. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2612 is the year of survey on which
these classifications and rates are based. The next number, @87
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 188% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-991@
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. ©8/29/20814 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.} Has there been an initial decision in the matter? This can
be:
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an existing published wage determination

a survey underlying a wage determination

a Wage and Hour Division letter setting forth a position on
wage determination matter

a conformance (additional classification and rate) ruling

* L O* ¥ ¥

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Division National Office Branch of Wage Surveys, If the
response from this initial contact is not satisfactory, then
the process described in 2.) and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

26e Constitution Avenue, N.W.

Washington, DC 26218

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20218

4.} All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION"
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EXHIBIT B
PERFORMANCE AND PAYMENT BONDS
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PERFORMANCE BOND

Bond No. 4461771

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
THE COUNTY OF BRAZOS §
THAT WE, Jaco Roofing & Construction, Inc. , as Principal, hereinafter called
“Contractor” and the other subscriber hereto SureTec Insurance Company , as

Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of College Station, a municipal

corporation, in the sum of One Hundred Scventeen Thousand Eight Hundred Sixty

and 00 /100 Dollars ($ 117,860.00 ------m-m- ) for the payment of which sum, well and truly to be made

to the City of College Station and its successors, the said Contractor and Surcty do bind themselves, their heirs,

executors, administrators, successors, and assigns, jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:
WHEREAS, the Contractor has on or about this day executed a Contract in writing with the City of

College Station for New Duro-Last mechanically fastened roof system at Utilities building on Graham Road

¥

all of such Work to be done as set out in full in said Contract Documents therein referred to and adopted by the

City Council, all of which are made a part of this instrument as fully and completely as if set out in full herein.

NOW THEREFORE, if the said Contractor shall faithfully and strictly perform Contract in all its terms,
provisions, and stipulations in accordance with its true meaning and effect, and in accordance with the Contract
Documents referred to therein and shall comply strictly with each and every provision of the Contract, including
all warranties and indemnities therein and with this bond, then this obligation shall become null and void and
shall have no further force and effect; otherwise the same is to remain in full force and etfect.

It is further understood and agreed that the Surety does hereby relieve the City of College Station or its
representatives from the exercise of any diligence whatever in securing compliance on the part of the Contractor
with the terms of the Contract, including the making of payments thereunder and, having fully considered its
Principal’s competence to perform the Contract in the underwriting of this Performance Bond, the Surety hereby
waives any notice to it of any default, or delay by the Contractor in the performance of his Contract and agrees
that it, the Surety, shall be bound to take notice of and shall be held to have knowledge of all acts or omissions of
the Contractor in all matters pertaining to the Contract. The Surety understands and agrees that the provision in
the Contract that the City of College Station shall retain certain amounts due the Contractor until the expiration
of thirty (30) days from the acceptance of the Work is intended for the City’s benefit, and the City of College
Station shall have the right to pay or withhold such retained amounts or any other amount owing under the
Contract without changing or affecting the liability of the Surety hereon in any degree.

It is further expressly agreed by Surety that the City of College Station or its representatives are at liberty
at any time, without notice to the Surety, to make any change in the Contract Documents and in the Work to be
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done thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make any change in,
addition to, or deduction from the Work to be done thereunder; and that such changes, if made, shall not in any
way vitiate the obligation in this bond and undertaking or release the Surety therefrom. Surety, for value received,
stipulates and agrees that any change in Contract Time or Contract Sum shall not in anywise affect its obligation
on this bond and it does hereby waive notice of any such change in Contract Time or Contract Sum.

It is further expressly agreed and understood that the Contractor and Surety will fully indemnify and hold
harmless the City of College Station from any liability, loss, cost, expense, or damage arising out of or in
connection with the Work done by the Contractor under the Contract. In the event that the City of College Station
shall bring any suit or other proceeding at law on the Contract or this bond or both, the Contractor and Surety
agree to pay to the City the actual amounts of attorneys’ fees incurred by the city in connection with such suit.

This bond and all obligations created hereunder shall be performable in Brazos County, Texas. This bond
is given in compliance with the provisions of Chapter 2253 of the Texas Government Code, as amended, which
is incorporated herein by this reference. However, all of the express provisions hereof shall be applicable whether
or not within the scope of said statute.

Notices required or permitted hereunder shall be in writing and shall be deemed delivered when actually
received or, if earlier, on the third day following deposit in a United State Postal Service post office or receptacle,
with proper postage affixed (certified mail, return receipt requested), addressed to the respective other party at
the address prescribed in the Contract Documents, or at such other address as the receiving party may hereafter
prescribe by written notice to the sending party. A copy of surety agent’s “Power of Attorney” must be attached
hereto.

IN WITNESS THEREQF, the said Contractor and Surety have signed and sealed this instrument on the
respective dates written below their signatures and have attached current Power of Attorney.
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Bond No. 4461771

FOR THE CONTRACTOR:

ATTEST & SEAL: (if a corporation) (SEAL)

WITNESS: (if not a corporation)

By:

Name:

Title:

Date: March 23, 2023

Jaco Roofing & Construction, Inc.

(Name o%ract )
By: 4 % 6 ;

Name: C—;\\f_,m t/\’\f\b—\ enbhonry
Title: “@( Lh dent

March 23, 2023

Date:

FOR THE SURETY:

ATTEST/WITNESS (SEAL)

By:

Name: Kourtnecy R

SureTec Insurance Company
(Full Name of Surety)

2103 CityWest Boulevard, Suite 1300

Houston, TX 77042
(Address of Surety for Notice)

Title: Account Manager
Date: March 23, 2023 By: /éé y vy }L{ M‘M@J
Name: Gloria Marisol Villa
Title: Account Executive
Date: March 23,2023
FOR THE CITY: THE FOREGOING BOND IS ACCEPTED ON
BEHALF OF THE CITY OF COLLEGE
REVIEWED: STATION, TEXAS:
City Attorney City Manager

NOTE: Date of bonds must be on or after the date of execution by City.

Contract Np, 23300398
Construction Agreement Over $50,000
Form 12-15-2022
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TEXAS STATUTORY PAYMENT BOND

Bond No. 4461771

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
THE COUNTY OF BRAZOS §

THAT WE, Jaco Roofing & Construction, Inc. , as Principal, hereinafter

called “Principal” and the other subscriber hereto SureTec Insurance Company ,a

corporation organized and existing under the laws of the State of Texas , licensed to business in the

State of Texas and admitted to write bonds, as Surety, herein after called “Surety”, do hereby acknowledge
ourselves to be held and firmly bound to the City of College Station, a municipal corporation, in the sum of

Onec Hundred Seventeen Thousand Eight Hundred Sixty and

00 /100 Dollars ($117,860.00------- ) for payment whereof, the said Principal and Surety bind

themselves, and their heirs, administrators, executors, successors and assigns jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:
WHEREAS, Principal has entered into a certain contract with the City of College Station, dated the 23rd

day of March 2023 for 1ew Duro-Last mechanically fastened roof system at
Utilities building on Graham Road

referred to and made a part hereof as fully and to the same extent as if copied at length herein.

NOW THEREFORE, the condition of this obligation is such that if Principal shall pay all claimants
supplying labor and material to him or a subcontractor in the prosecution of the Work provided for in said contract,
then, this obligation shall be null and void; otherwise to remain in full force and effect;

PROVIDED, HOWEVER, that this bond is executed pursuant to the provisions of Chapter 2253 of the
Texas Government Code and all liabilities on this bond shal! be determined in accordance with the provisions,
conditions and limitations of said Code to the same extent as if it were copied at length herein.

Surety, for value received, stipulates and agrees that any change in Contract Time or Contract Sum shall
not in anywise affect its obligation on this bond, and it does hereby waive notice of any such change in Contract
Time or Contract Sum. A copy of surcty agent’s “‘Power of Attorncy” must be attached hereto.

IN WITNESS THEREOF, the said Principal and Surety have signed and sealed this instrument on the
respective dates written below their signatures.

Contract No, 23300398
Construction Agreement Over 50,000
Form 12-15-2022
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Bond No. 4461771

FOR THE CONTRACTOR:

ATTEST & SEAL: (if a corporation)
WITNESS: (if not a corporation)

(SEAL)

By:

Name:

Title:

Date: March 23, 2023

Jaco Roofing & Construction, Inc.

(Name of Contractor)

By: %%

é/\\u\/ Chribremben
Ve 0o, dind

Date: March 23, 2023

Name:

Title:

FOR THE SURETY:
ATTEST/WITNESS

(SEAL)

Name: Kourtney

SureTec Insurance Company
(Full Name of Surety)

2103 CityWest Boulevard, Suite 1300

Houston, TX 77042
(Address of Surety for Notice)

Title: Account Manager
Date: __March 23, 2023 By: ,é‘gh.ﬂd. M_M_}
Name: Gloria Marisol Villa
Title: Account Executive
Date: March 23, 2023
FOR THE CITY: THE FOREGOING BOND IS ACCEPTED ON
BEHALF OF THE CITY OF COLLEGE
REVIEWED: STATION, TEXAS:
City Attorney City Manager

NOTE: Date of bonds must be on_or after the date of execution by City.

Contract No, 23300398
Construction Agreement Over 550,000
Form 12-15-2022
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POAH 4221114

JOINT LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That Sure¥et Insurance Company, a Corporation duly organized and existing under the laws of the State of Texas and having its
principal office in the County of Harris, Texas and Markel Insurance Company (the "Company”), a corporation duly organized and existing under the laws of the state
of llineis, and having its principal administrative office in Glen Alien, Virginia, does by these presents make, constitute and appoint:

Sharon Cavanaugh, Xurt A. Risk, Sharen Groppell, Roxanne G. Brune, David R. Groppell, Beverly A. Ireland, Francine Hay, Gloria Mariso! Villa

Their true and lawful agent(s) and attorney{s}-in-fact, each in their separate capacity if more than one 15 named above, to make, execute, seal and deliver for and an
their own behalf, individually as a surety or jointly, as co-sureties, and as thelir act and deed any and all bonds and other undertaking in suretyship provided, however,
that the penal sum of any one such instrument executed hereunder shall not exceed the sum of:

Fifty Million and 00/100 Dallars ($50,000,000.00)

This Power of Attorney is granted and is signed and sealed under and by the authority of the following Resolutions adopted by the Board of Directors of SureTec
Insurance Company and Markel Insurance Company:

"RESULVED, That the President, any Senior Vice President, Vice President, Assistant Vice President, Secretary, Assistant Secretary, Treasurer or Assistant Treasurer
and each of them hereby is authorized to execute powers of attorney, and such authority can be executed by use of facsimile signature, which may be attested or
acknowledged by any officer or attorney, of the company, gualifying the attorney or attorneys named in the given power of attornay, to execute in behalf of, and
acknowledge as the act and deed of the SureTec Insurance Company and Matkel Insurance Cempany, as the case may be, all bond undertakings and contracts of
suretyship, and to affix the corporate seal thereto”

IN WITNESS WHEREOF, Markel Insurance Company and SureTec Insurance Company have caused their official seal to be hereunto affixed and these presents to be
signed by their duly authorized officers onthe 2sth  dayof January , 2003 .

(YIEEIT)
S:.QBM ygg"’,
PR o

sl SEAL i3

"2y A T§

SureTec Insurance Company

T e

S
R

Michael C Keimig, President Y, rease O
/ ”"'lu T
State of Texas
County of Harris:

Onthis 25th dayof Janwary |, 2023 A D, before me, a Notary Public of the State of Texas, in and for the County of Harrls, duly commissioned and qualified,
came THE ABOVE OFFICERS OF THE COMPANIES, 1o me personally known to be the individuals and officers described in, wha executed the preceding instrument, and
they acknowledged the execution of same, and being by me duly sworn, dispased and said that they are the officers of the said companies aforesaid, and that the
seals affixed to the proceeding instrument are the Corporate Seals of said Companies, and the said Corporate Seals and their signatures as officers were duly affixed
and subscribad to the said instrument by the authority and direction of the said compamies, and that Resolutions adopted by the Board of Directors of said Companies
referred Lo in the preceding instrument is now in force.

IN TESTIMONY WHERECF, | have hereunto set my hand, and affixed my Official Seal at the County of Harris, the day and year first above written,

[ ... JULIE E. MCCLARY .
E?{; “. Notary Pubkc State of Texas Bv:@\n LUJ g . n/lc, —~

" i BamisE 4 12947680-5 iuflie €. McClary, Notary Public
i Commission EXDI(ES March 29, 2026 y commission expires 3/25/2026

o~ o~ |

We, the undersigned Officers of SureTec Insurance Company and Markel Insurance Company do herby certify that the original POWER OF ATTORNEY of which the
foregoing Is a full, true and correct copy s still in full force and effect and has not been revoked.

IN WITNESS WHEREOF, we have hareunto set our hands, and affixed the Seals of said Companies, on the _23rd_day of March ,_ 2023 .

Markel Insurance Company

e

By:
/Andréw Ma@, As!i;i{nt Sﬁtaw

ur surinoe Company

M. Brént Beaty, A{sistan{ Secretary

Any Instrument I3sued in excess of the penaity stated above is totally void and without any validity 4221114
For verification of the authority of this Power you may call {713)812-0B00 on any business day between B.30 AM and 5:00 PM CST.
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EXHIBIT C
CERTIFICATES OF INSURANCE AND ENDORSEMENTS

Contract No. 23300398
Construction Agreement Over $50,000
Form 12-15-2022
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DATE (MM/DD/YYYY)

— o
ACORD CERTIFICATE OF LIABILITY INSURANCE 3/13/2023

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

F;\I;ZlODU;ER Mol A L ﬁmECT Christy Baker
2500 Céig;y Wt Bivd. Sl 2400 (AS o.ex0: 718-780-6164 (NI, o 212-948-6264
Houston TX 77042 ADDRESS: christy.baker@marshmma.com
INSURER(S) AFFORDING COVERAGE NAIC #
INSURER A : Texas Mutual Insurance Company 22945
INSURED =~ . JACOROOF! \\surer B : Admiral Insurance Company 24856
Jaco Roofing & Construction, Inc .
P.O. Box 937 INSURER C : State Automobile Mutual Insurance Co 25135
Clute TX 77531 INSURER D : Starstone Specialty Insurance Company 44776
INSURER E : RSUI Indemnity Company 22314
INSURER F : Ohio Casualty Insurance Company 24074
COVERAGES CERTIFICATE NUMBER: 1002589156 REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL[SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSD | WWD POLICY NUMBER (MM/DD/YYYY) | (MM/DD/YYYY) LIMITS
B | X | COMMERCIAL GENERAL LIABILITY Y Y | CA00004079303 2/8/2023 2/8/2024 EACH OCCURRENCE $1,000,000
DAMAGE TO RENTED
CLAIMS-MADE OCCUR PREMISES (Ea occurrence) | $ 300,000
X 5,000 MED EXP (Any one person) $5,000
PERSONAL & ADV INJURY | $1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $2,000,000
POLICY S’ECOT' |:| Loc PRODUCTS - COMP/OP AGG | $2,000,000
OTHER: $
COMBINED SINGLE LIMIT
C | AUTOMOBILE LIABILITY Y | Y | 10116264CA 2/8/2023 2/8/2024 | (£3 accident) $ 1,000,000
X | ANY AUTO BODILY INJURY (Per person) | $
OWNED SCHEDULED !
AUTOS ONLY AUTOS BODILY INJURY (Per accident) | $
HIRED NON-OWNED PROPERTY DAMAGE $
AUTOS ONLY AUTOS ONLY (Per accident)
$
D UMBRELLA LIAB X OCCUR Y Y | 88374Q230ALI 2/8/2023 2/8/2024 EACH OCCURRENCE $10,000,000
E o ] NHA100880 2/8/2023 2/8/2024
X | EXCESSLIAB CLAIMS-MADE AGGREGATE $10,000,000
DED ‘ ‘ RETENTION $ $
A | WORKERS COMPENSATION Y | 0001208936 2/8/2023 2/8/2024 |X | BER o
AND EMPLOYERS' LIABILITY VIN STATUTE ‘ ER
ANYPROPRIETOR/PARTNER/EXECUTIVE [y E.L. EACH ACCIDENT $ 1,000,000
OFFICER/MEMBER EXCLUDED? - N7A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $ 1,000,000
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $ 1,000,000
F | Installation Floater BMO2463864757 2/8/2023 2/8/2024 | Jobsite Limit $250,000
Catastrophe Limit $500,000
Transit Limit $100,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

The General Liability, Automobile Liability and Excess Liability policies include a Blanket Additional Insured endorsement (ongoing & completed operations) that
provides additional insured status only where such status is required by a written contract. The General Liability, Automobile Liability, Workers' Compensation
and Excess Liability policies include a Blanket Waiver of Subrogation endorsement that provides this status only where such status is required by a written
contract. The General Liability and Auto Liability policies contain a special endorsement with "Primary and Noncontributory" wording when there is an executed
written contract that requires such status. The Excess Liability policy is follow form.

Installation Floater Deductible: $1,000.
Re: New Duro-Last mechanically fastened roof system at Utilities building on Graham Road. Additional insured: City of College Station- applies per the Blanket
Additional Insured endorsement which grants additional insured status only where such status is required by a written contract.

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

City of College Station ACCORDANCE WITH THE POLICY PROVISIONS.

Attn. Risk Management

P. O. Box 9960
College Station TX 77842

AUTHORIZED REPRESENTATIVE

Brett Herrington

v

© 1988-2015 ACORD CORPORATION. All rights reserved.

ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD
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SureTec Insurance Company

IMPORTANT NOTICE
Statutory Complaint Notice/Filing of Claims

To obtain information or make a complaint: You may call the Surety's toll free telephone number for information or
to make a complaint or file a claim at: 1-866-732-0099. You may also write to the Surety at:

SureTec Insurance Company
9500 Arboretum Blvd., Suite
400
Austin, TX 78759

You may contact the Texas Department of Insurance to obtain information on companies, coverage, rights or
complaints at 1-800-252- 3439, You may write the Texas Department of Insurance at:

PO Box 149104
Austin, TX 78714-
9104
Fax#: 512-490-1007
Web: http://www tdi.state.tx.us
Email: ConsumerProtection@tdi.texas.gov

PREMIUM OR CLAIMS DISPUTES: Should you have a dispute concerning your premium or about a claim, you

should contact the Surety first. If the dispute is not resolved, you may contact the Texas Department of
Insurance.

SIC TX Rider TDI Required Notices rev 07_2022 Page 1 of 1
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EXHIBIT D
PLANS AND SPECIFICATIONS

Contract No, 23300398
Construction Agreement QOver $50,000
Form 12-15-2022
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acoRooflin

— &CONSTRUCTION INC

Proposal - Based on Contract # 21060301 with TIPS

January 13, 2023

City of College Station
300 Krenek Tap Road
College Station, TX 77842

RE: DURO-LAST MECHANICALLY FASTENED ROOF SYSTEM OVER EXISTING ROOF @ PUBLIC UTILITIES BUILDING LOCATED
AT 1601 GRAHAM RD., COLLEGE STATION, TX — APPROXIMATELY 17,000 SQ. FT. OF ROOF AND WALLS

We hereby propose to furnish the necessary labor, material, equipment, insurance and supervision to install a 20-year labor and
material, no-dollar limit, transferable, Duro-Last warranted roof system on the above referenced project. This proposal is based on
utilizing the following material and qualifications:

Duro-Last nominal 50 mil. white PVC reinforced membrane on the roof and walls.

Duro-Last 4’ fascia bar with metal fascia trim (owner to choose color).

Underlayment: 3/8” XPS fan fold recover insulation.

Duro-Last accessories to make system complete such as but not limited to pre-fabricated curbs, boots, parapets sheets, screws,
caulk, plates and etc. per Duro-Last Roofing, Inc. manufacturer’s specifications.

PN =

Qualifications/Clarifications:

Walkpads are included 13 each 30"x60” 4-sided safety type.

Proposal based on overlaying of existing roof, per Duro-Last specifications.

Remove all existing membrane wall flashings, curb flashings and stack flashings.

Wood blocking is included; new 4x4’s under existing conduit lines.

If required, any HVAC, plumbing, electrical, etc. that may need to be moved or disconnected and reconnected (other than normal

roofing practice) will need to be done by a subcontractor of Owner’s choice at Owner’s expense.

Jaco Roofing & Construction, Inc. is not responsible for existing building conditions; Although Jaco Roofing & Construction, Inc.

will take standard caution in loading the roof prior to installation, some leaks may occur due to the existing condition of the roof.

7. Jaco Roofing & Construction, Inc. is not responsible for the calibration, recalibration, readjustment and/or testing on any electronic
equipment such as but not limited to satellite dish, camera security, communication equipment, GPS devices, or recertification of
lightning rods (grounding system).

8. This proposal is intended and shall become part of purchase order/contract.

9. This pricing proposal was developed using Jaco’s contract # 21060301 with The Interlocal Purchasing Systems (TIPS)

10. City permit is included.

11. Payment and Performance Bond is included.

12. Buyer can cancel this contract within 3 days without penalty.

S

o

TOTAL PROPOSAL $ 117,860.00

Respectfully Submitted, Agreed and Accepted:

JACO ROOFING & CONSTRUCTION, INC. By:

(Authorized Signing Officer)

(Printed Name)

(Title)
Wayne Parker
Sales Manager (Date)
1725 S. Velasco - Angleton, TX 77515 “Duro-Last Platinum Contractor” Mailing Address:
(979)265-6101 1-800-265-JACO P. 0. Box 937
Fax (979) 265-6448 www.jacoroofing.com Clute, TX 77531

info@jacoroofing.com
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March 23, 2023
Item No. 7.3.
UCS Repairs/Upgrades

Sponsor: Jennifer Cain, Director Capital Projects
Reviewed By CBC: City Council

Agenda Caption:Presentation, discussion, and possible action regarding a construction contract for
repairs and upgrades at the Utility Customer Service facility on Krenek Tap Road with E Contractors
for $100,931.

Relationship to Strategic Goals:
Core Services and Infrastructure

Recommendation(s): Staff recommends approval.
Summary: This construction contract is for repairs at the Utility Customer Service Building located at
310 Krenek Tap Road.

This project is part of the 10 year corrective maintenance plan developed by Faithful & Gould in
2013. As part of the project, the exterior of the building will be repaired and repainted. Also, all the
restrooms will be upgraded throughout the building. E Contractors was awarded using the BuyBoard
contract #581-19.

The contract is on file with the City Secretary's Office.

Budget & Financial Summary: Funding for the project is from the corrective maintenance SLA for
FY23.

Attachments:
1. 23300399 -- Contract
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( /'\ CONTRACT & AGREEMENT ROUTING FORM

Crry OF COLLEGE STATION 23300399

Project Name / Contract Description: Two remodeling projects at Utilities Building

Name of Contractor: E Contractors USA, LLC

CONTRACT TOTAL vALUE: ¢ 100,930.83 GrantFunded Yed | No [H]

If yes, what is the grant number:l:l

Debarment Check |:| Yes |:| No |:| N/A Davis Bacon Wages Used IEI Yes |:| No|:| N/A
Section 3 Plan Incl. |:| Yes |:| No IE N/A Buy America Required |:| Yes |:| No E|N/A
Transparency Report |:| Yes |:| No E| N/A

] New conTRAcT []ReNewAL# VA Tcnance oroer# N/A [ otHeR N/A

BUDGETARY AND FINANCIAL INFORMATION (Include number of bids solicited, number of bids received,

funding source, budget vs. actual cost, summary tabulation)
Project awarded via cooperative BuyBoard contract number 581-19

Funding source - 10010180-5315

(If required)*
CRC Approval Date*: N/A Council Approval Date*: 3/23/2023 Agenda Item No*: TBD

--Section to be completed by Risk, Purchasing or City Secretary’s Office Only—
Insurance Certificates: K(_’i Performance Bond:AD )ﬂﬁ Payment Bond: AD Jﬂﬁlnfo Tech: N/A

SIGNATURES RECOMMENDING APPROVAL

. : 3/15/2023
hnsnifir (ain,
DEPARTMENT DIRECTOR/ADMINISTERING CONTRACT DATE
Mud (o 3/15/2023
Al
ASST CITY MGR — CFO DATE
: 3/15/2023
Dolun £ Baisled
LEGAL DEPARTMENT DATE

APPROVED & EXECUTED

CITY MANAGER DATE
MAYOR (if applicable) DATE
CITY SECRETARY (if applicable) DATE
__Original(s) sent to CSO on Scanned into Laserfiche on ____Original(s) sent to Fiscal on
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CITY OF COLLEGE STATION
STANDARD FORM OF CONSTRUCTION AGREEMENT

This Agreement is entered into by and between the City of College Station, a Texas home-rule municipal
corporation (the “City”) and E Contractors USA, LLC (the
“Contractor”) for the construction and/or installation of the following:

two remodel projects at Utilities building

1. DEFINITIONS

1.01 Calendar Day. The term "calendar day" shall mean any day of the week or month, no days being
excepted.

1.02  City. The term "City" shall mean and be understood as referring to the City of College Station, Texas.

1.03  City’s Consultant. The term “City’s Consultant” or “Consultant” shall mean and be understood as
referring to the City’s design professional(s) for the Project.

1.04 City's Representative. The term "City's Representative" or "Representative" shall mean and be
understood as referring to the City Manager or his delegate or delegates, including a project management firm if
applicable, who shall act as City's agent.

1.05 Contingency Amount. The term “Contingency Amount” shall mean and be understood as referring to
the amount established and appropriated by the City, to be used exclusively by the City and in the City’s sole
discretion, to pay City-authorized costs associated with Change Orders and other related expenses for this Project.
The Contractor agrees that the Contingency Amount, if any, is established by and is for the sole use of the City,
that the Contingency Amount is not included in the Contract Amount, and that the Contractor has no right to use
or receive any Contingency Amount unless authorized by the City in a written and duly authorized change order.
The City’s Contingency Amount is: Ten Thousand Ninety Three

and 08 /100 Dollars ($10,093.08 ).

1.06 Contract Amount. The term “Contract Amount” shall mean the amount of Contractor’s lump sum base
bid proposal, together with all alternates, as accepted by the City in accordance with the Contractor’s Proposal.
In the case of a unit price contract, Contract Amount shall mean the sum of the product of all unit prices multiplied
by the respective estimated final quantities of work, for all base bid and alternates, as accepted by the City. Except
in the event of a duly authorized change order approved by the City as provided in this Agreement, and in
consideration of the Contractor’s final completion of all Work in conformity with this Agreement, the City shall
pay the Contractor an amount not to exceed: One Hundred Thousand Nine Hundred Thirty and

and 83 /100 Dollars ($100,930.83 ).

1.07 Contract Documents. The term "Contract Documents" shall mean those documents listed in Section
2.01.

1.08 Contractor. The term "Contractor" shall mean the person(s), partnership, or corporation who has agreed
to perform the Work contemplated in this Agreement and the other Contract Documents.

1.09 Contractor’s Proposal. The term “Contractor’s Proposal” shall mean the document provided by the
Contractor in response to, and shall include all information required by the City’s Request for Proposal/Invitation
to Bid for the Project.

Contract No. 23300399
Construction Agreement Over $50,000
Form 12-15-2022 Page | 1
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1.10 Extra Work. The term "Extra Work" shall mean and include work that is not covered or contemplated
by the Contract Documents but that may be required by City's Representative and approved by the City in writing
prior to the work being done by the Contractor.

1.11 Final Completion. The term "Final Completion” shall mean that all the Work has been completed, all
final punch list items have been inspected and satisfactorily completed, all payments to materialmen and
subcontractors have been made, all documentation and warranties have been submitted, and all closeout
documents have been executed and approved by the City.

1.12 Hazardous Substance. The term "Hazardous Substance" shall mean and include any element, constituent,
chemical, substance, compound, or mixture, which is defined as a hazardous substance by any local, state or
federal law, rule, ordinance, by-law, or regulation pertaining to environmental regulation, contamination, clean-
up or disclosure, including, without limitation, The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 ("CERCLA"), The Resource Conservation and Recovery Act ("RCRA"), The Toxic
Substances Control Act ("TSCA"), The Clean Water Act ("CWA"), The Clean Air Act ("CAA"), and the Marine
Protection Research and Sanctuaries Act ("MPRSA"), The Occupational Safety and Health Act ("OSHA"), The
Superfund Amendments and Reauthorization Act of 1986 ("SARA"), or other state superlien or environmental
clean-up or disclosure statutes including all state and local counterparts of such laws (all such laws, rules and
regulations being referred to collectively as "Environmental Laws").

1.13 Environmental Laws. The term “Environmental laws” shall mean collectively, any local, state or federal
law, rule, ordinance, by-law, or regulation pertaining to environmental regulation, contamination, clean-up or
disclosure, including, without limitation, The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 ("CERCLA"), The Resource Conservation and Recovery Act ("RCRA"), The Toxic
Substances Control Act ("TSCA"™), The Clean Water Act ("CWA"), The Clean Air Act ("CAA"), and the Marine
Protection Research and Sanctuaries Act ("MPRSA"), The Occupational Safety and Health Act ("OSHA"), The
Superfund Amendments and Reauthorization Act of 1986 ("SARA"), or other state superlien or environmental
clean-up or disclosure statutes including all state and local counterparts of such laws.

1.14 Interpretation of Phrases. Whenever the words "directed", "permitted”, "designated”, "required”,
"considered necessary”, "prescribed", or words of like import are used, it is understood that the direction,
requirement, permission, order, designation, or prescription of City's Representative is intended. Similarly, the
words "approved", "acceptable", "satisfactory", or words of like import shall mean approved by, accepted by, or

satisfactory to City's Representative.

1.15 Nonconforming work. The term "nonconforming work" shall mean Work or any part thereof that is
rejected by City’s Representative as not conforming with the Contract Documents,

1.16 Parties. The "parties" are the City and the Contractor.

1.17 Project. The term "Project” shall mean the construction of an improvement to real property where the
Work comprises either whole or a part of such construction and which may include construction by the City or
separate contractors.

1.18 Project Manager. The term “Project Manager” shall mean the Contractor’s Project Manager. The Project
Manager shall assist the City in performing various administrative and oversight duties relating to the Work,
subject to limitations in authority that must be verified by Contractor.

Contract No. 23300399
Construction Agreement Over $50,000
Form 12-15-2022 Page | 2
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1.19 Subcontractor. The term "subcontractor” shall mean and include only those hired by and having a direct
contract with Contractor for performance of work on the Project. The City shall have no responsibility to any
subcontractor employed by a Contractor for performance of work on the Project, and all subcontractors shall look
exclusively to the Contractor for any payments due.

1.20 Substantially Completed. The term "Substantially Completed" means that in the opinion of the City's
Representative the Project, including all systems and improvements, is in a condition to serve its intended purpose
but still may require minor miscellaneous work and adjustment. Final payment of the Agreement Price, including
retainage, however, shall be withheld until Final Completion and acceptance of the Work by the City. Acceptance
by the City shall not impair or waive any warranty obligation of Contractor.

1.21 Work. The term "Work" as used in this Agreement shall mean the construction and services required by
the Contract Documents and Exhibits, including any duly authorized change orders, whether completed or
partially completed, and includes all other labor, materials, equipment and services provided or to be provided by
the Contractor to fulfill its obligations. The Work may constitute the whole or a part of the Project. The Work
includes but is not limited to all labor, parts, supplies, skill, supervision, transportation, services, and other
facilities and all other items needed to produce, construct, and fully complete the Project.

1.22 Working Day. A "working day" means any day not including Saturdays, Sundays, or legal holidays.
2. CONTRACT DOCUMENTS
2.01 The Contract Documents and their priority shall be as follows:

(@)  This signed Agreement.

(b) Addendum to this Agreement.

(c) General Conditions, as may be applicable.

(d) Special Conditions, as may be applicable.

(e) Specifications, including the technical specifications set out at BCS Unified Design Guidelines
(“Specifications™).

4] Plans.

(g) Instructions to Bidders and any other notices to Bidders or Contractor.

(h)  Performance bond, Payment bonds, Bid bonds and Special bonds.

(i) Contractor's Proposal.

2.02 Where applicable, the Contractor will be furnished three (3) sets of plans, specifications, and related
Contract Documents for its use during construction. Plans and Specifications provided for use during construction
shall be furnished directly to the Contractor only.

2.03 The Contractor shall distribute copies of the Plans and Specifications to suppliers and subcontractors as
necessary. The Contractor shall keep one (1) copy of the Plans and Specifications accessible at the work site with
the latest revisions noted thereon. For proper execution of the Work contemplated by this Agreement, additional
sets of drawings, plans and specifications may be purchased by the Contractor.

2.04 All drawings, specifications, and copies thereof furnished by the City shall not be re-used on other work,
and with the exception of one (1) copy of the signed Contract Documents, all documents, including sets of the
Plans and Specifications and “as built” drawings, are to be returned to the City on request at the completion of
the Work. All Contract Documents, models, mockups, or other representations are the property of the City.

Contract No. 23300393
Construction Agreement Over $50,000
Form 12-15-2022 Page |3

Page 85 of 353



2.05 In the event of inconsistencies within or between parts of the Contract Documents, the Contractor shall
(1) provide the better quality or greater quantity of Work, or (2) comply with the more stringent requirement,
either or both in accordance with the City’s interpretation. The terms and conditions of this Section 2.05, however,
shall not relieve the Contractor of any of the obligations set forth in Sections 8.01. and 8.02 of this Agreement.

3. AWARD OF CONTRACT

3.01 Upon the notice of intent to award of the contract by the City, the parties shall execute this Agreement,
and the Contractor shall deliver to City's Representative all documents, bonds, and certificates of insurance
required herein.

3.02 Time is of the essence of this Agreement. Accordingly, the Contractor shall be prepared to perform the
Work in the most expedient and efficient possible manner in order to complete the Work by the times specified
in this Agreement for Substantial Completion and Final Completion. In addition, the Contractor's work on the
Project shall be commenced on the date to be specified in the City’s written notice to proceed. The notice to
proceed may not be given, nor may any Work be commenced, until this Agreement is fully executed and
complete, including all required exhibits and other attachments, particularly those required under Sections
27 and 28 (Insurance & Bonds).

4. CITY'S REPRESENTATIVE

4,01 The Contractor shall forward all communications, written or oral, to the City through the City's
Representative.

4,02 The City's Representative may periodically review and inspect the Work of the Contractor.

4.03 The City's Representative shall appoint, from time to time, such subordinate supervisors or inspectors as
City's Representative may deem proper to inspect the Work performed under this Agreement and ensure that said
Work is performed in accordance with the Plans and Specifications.

4.04 The City’s Representative shall interpret questions concerning the Contract Documents. The City’s
inspector has authority to reject any of the Work for failure to comply with the Contract Documents and/or
applicable laws.

4.05 Should the Contractor object to any orders by any subordinate supervisor or inspector, the Contractor may,
within two (2) days from receipt of such order, make written appeal to City's Representative for his decision.

3. INDEPENDENT CONTRACTOR

5.01 In all activities or services performed hereunder, the Contractor is an independent contractor and not an
agent or employee of the City. The Contractor, as an independent contractor, shall be responsible for the final
product contemplated under this Agreement. Except for materials furnished by the City, the Contractor shall
supply all materials, equipment and labor required for the execution of the Work. The Contractor shall have
ultimate control over the execution of the Work under this Agreement. The Contractor shall have the sole
obligation to employ, direct, control, supervise, manage, discharge, and compensate all of its employees and
subcontractors, and the City shall have no control of or supervision over the employees of the Contractor or any
of the Contractor's subcontractors except to the limited extent provided for in this Agreement.
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5.02 Standard of Care. The Work shall be performed in a good and workmanlike manner, and in accordance
with this Agreement, and all applicable laws, codes, and regulations. The construction of the Project is subject to
amendments and adjustments to the Contract required by any applicable changes in regulations or requested or
approved by in writing by the City. If at any time during the progress of the Work the Contractor becomes aware
of any errors or omissions in the Plans or Specifications for this Project or that the Agreement deviates from
applicable legal requirements, Contractor shall promptly provide written notice thereof to the City. The Contractor
shall supervise and direct the Work, using the Contractor’s best skill and attention.

5.03 The Contractor shall retain personal control and shall give its personal attention to the faithful prosecution
and completion of the Work and fulfillment of this Agreement. The Contractor shall be responsible for and have
control over construction means, methods, techniques, sequences and procedures, and for coordinating all
portions of the Work. The subletting of any portion or feature of the Work or materials required in the
performance of this Apreement shall not relieve the Contractor from its obligations to the City under this
Agreement. The Contractor shall appoint and keep on the Project site during the progress of the Work, including
at all times subcontractors are present at the Project site, a competent English speaking Project Manager and/or
superintendent and any necessary assistants, all satisfactory to City's Representative, to act as the Contractor's
representative and to supervise its employees and subcontractors. All directions given to the Project Manager
and/or superintendent shall be binding as if given to the Contractor. Adequate supervision by competent and
reasonable representatives of the Contractor is essential to the proper performance of the Work, and lack of such
supervision shall be grounds for suspending the operations of the Contractor and is a breach of this Agreement.

5.04 Unless otherwise stipulated, the Contractor shall provide and pay for all labor, materials, tools, equipment,
transportation, facilities, and drawings, including engineering, and any other services necessary or reasonably
incidental to the performance of the Work by the Contractor. Any additional work, material, or equipment needed
to meet the intent of this provision shall be supplied by the Contractor without claim for additional payment, even
though not specifically mentioned herein.

5.05 Any injury or damage to the Contractor or the Project caused by an act of God, natural cause, a party or
entity not privy to this Agreement, or other force majeure shall be assumed and borne by the Contractor.

6. DISORDERLY EMPLOYEES

The Contractor agrees to employ only orderly and competent employees skillful in the performance of the type
of work required, and agrees that whenever City's Representative shall inform the Contractor in writing that any
person or persons on the Project are, in his opinion, incompetent, unfaithful, or disorderly, such person or person
shall be discharged from the Project and shall not again be re-employed on the site or the Project without City's
Representative's written permission.

7. HOURS OF WORK

The Contractor may work Monday through Friday from 7 a.m. to 6 p.m., exclusive of Saturdays, Sundays, or
legal holidays. The Contractor may work overtime, weekends, and holidays only when approved in advance by
the City's Representative. The time for Substantial Completion shall not be affected in any way by inclusion of
this section or by the City's consent or lack of consent to work outside of the times specified in this Agreement.

8. NATURE OF THE WORK

8.01 It is understood and agreed that the Contractor has, by careful examination, studied and compared the
Plans and other Contract Documents, satisfied itself as to the nature and location of the Work, the conditions of
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the ground and soil, the nature of any structures, the character, quality, and quantity of the material to be utilized,
the character of equipment and facilities needed for and during the prosecution of the Work, the time needed to
complete the Work, Contractor's ability to meet all deadlines and schedules required by this Agreement, the
general and local conditions, including but not limited to weather, and all other matters that in any way affect the
Work under this Agreement. These obligations are for the purpose of facilitating construction by the Contractor
and are not for the purpose of discovering errors, omissions, or inconsistencies in the Contract Documents;
however, any errors, inconsistencies or omissions discovered, or which reasonably should have been discovered
by the Contractor shall be reported promptly to the City as a request for information in such form as the City may
require. However, the Contractor shall not perform any act or do any Work that places the safety of persons at
risk or potentially damages materials or equipment used in the Project, and the Contractor shall do nothing that
would render any test or tests erroneous.

8.02 Any design errors or omissions noted by the Contractor shall be reported promptly to the City, but it is
recognized that the Contractor’s review is made in the Contractor’s capacity as a contractor and not as a licensed
design professional unless otherwise specifically provided in the Contract Documents. Any nonconformity
discovered by or which reasonably should have been discovered or made known to the Contractor shall be
reported promptly to the City.

8.03 If the Contractor fails to perform the obligations of Sections 8.01. and 8.02., the Contractor shall pay such
costs and damages to the City as would have been avoided if the Contractor had performed such obligations. The
Contractor shall not be liable to the City for damages resulting from errors, inconsistencies or omissions in the
Contract Documents or for differences between field measurements or conditions and the Contract Documents
unless the Contractor recognized or reasonably should have recognized such error, inconsistency, omission or
difference and knowingly failed to report it to the City.

9. POST-AGREEMENT AWARD MEETINGS

9.01 Prior to the commencement of the Work, the parties shall meet and attend a post-agreement award meeting
at the time and place determined by City's Representative. At the post-agreement award meeting, the parties shall
meet, discuss, and finalize all schedules, including commencement date, and/or specifications submitted for
review. No later than ten (10) days prior to the post-agreement award meeting, the Contractor shall submit to
City's Representative the following documents:

(a) Schedule for performance of the Work (“Construction Schedule™). Project Schedule contemplated,
including the starting and ending date, as well as an indication of the completion of stages of Work
hereunder. Such document, once approved by the City and, if applicable, the City’s Consultant shall be
incorporated into this Agreement as a Contract Document and attached hereto as Exhibit E. If not
accepted, the Construction Schedule shall be promptly revised by the Contractor in accordance with the
recommendations of the City and Consultant and resubmitted for acceptance. The Construction Schedule
shall not be modified except by written change order. Additional days or changes to the number of days
in the Construction Schedule shall also be by written change order. After a written change order is
approved and fully executed by all parties, the Contractor shall submit an updated Construction Schedule
that reflects changes authorized by approved change orders. The Construction Schedule shall not exceed
time limits current under the Contract Documents, shall be submitted with each pay application, shall be
related to the entire Project to the extent required by the Contract Documents, and shall provide for
expeditious and practicable execution of the Work.

(b)  The names and addresses of all proposed subcontractors in writing.

Contract No. 23300399
Construction Agreement Over $50,000
Form 12-15-2022 Page | 6

Page 88 of 353



(c) Schedules of the starting and ending dates of subcontractors and the scope of Work contemplated
for subcontractors.

(d) Name, local office, phone number and addresses and, home phone numbers for the Contractor and
its Project Superintendent/Manager.

(e) For construction projects, four (4) copies of all shop and/or setting drawings or schedules for the
submission thereof, including PDF/electronic versions and CAD files.

(0 Where applicable, materials procurement schedules and material supplier names, addresses and
phone numbers.

9.02 The City's Representative, within five (5) working days after the initial post-agreement award conference
or any other meetings, may submit minutes of the meeting to the Contractor. The Contractor shall thereafter have
five (5) working days to review the minutes and make its objections, changes, or reductions thereto in writing,.
The Contractor shall thereafter sign the minutes and promptly return them to City's Representative. Where there
is disagreement, City's Representative will make the final determination.

10. PROGRESS OF WORK

10.01 The Construction Schedule shall be in a detailed precedence-style critical path method (“CPM”) or
primavera-type format satisfactory to the City and the Consultant. The Construction Schedule shall also (i)
provide a graphic representation of all activities and events that will occur during performance of the Work; (ii)
identify each phase of construction and occupancy; and (iii) set forth dates that are critical in ensuring the timely
and orderly completion of the Work in accordance with the requirements of the Contract Documents (hereinafter
referred to as “Milestone Dates™). If not accepted, the Construction Schedule shall be promptly revised by the
Contractor in accordance with the recommendations of the City and Consultant and resubmitted for acceptance.

10.02 Further, the parties shall be subject to the following:

(a) The Contractor shall submit a Construction Schedule and schedule of values at the initial post-
agreement award meeting and subsequent meetings.

(b) City's Representative shall be entitled to make objections to the Contractor's Construction
Schedule submitted herein. The Contractor shall promptly resubmit a revised Construction Schedule to
City's Representative.

(¢)  The Project Superintendent/Manager shall coordinate its activities with City's Representative. If
required by the City, the Contractor shall provide a weekly schedule of planned activities, which may be
reviewed on a daily basis.

(d)  The Contractor shall submit, at such time as may reasonably be requested by City's Representative,
additional schedules that shall list the order in which the Contractor proposes to carry on the Work with
dates at which the Contractor will start the several parts of the Work and the estimated dates of completion
of the several parts.

(e) The Contractor shall attend additional meetings called by City's Representative upon twenty-four
(24) hours written notice unless otherwise agreed in writing by the parties.
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() When the City is having other work done, either by agreement or by its own force, City's
Representative may direct the time and manner of work done under this Agreement so that conflicts will
be avoided and the various work being done by and for the City shall be coordinated.

(g) Inthe event that it is determined by the City that the progress of the Work is not in accordance
with the approved Construction Schedule, the City may so inform the Contractor and require the
Contractor to take such action as is necessary to insure completion of the Project within the time
specified.

10.03 The process of approving the Construction Schedule and updates to the Construction Schedule shall not
constitute a warranty by the City that any non-Contractor milestones or activities will occur as set out in the
Construction Schedule. Approval of the Construction Schedule does not constitute a commitment by the City to
furnish any City-furnished information or material any earlier than the City would otherwise be obligated to
furnish that information or material under the Contract Documents. Failure of the Work to proceed in the
sequence scheduled by Contractor shall not alone serve as the basis for a claim for additional compensation or
time. In the event there is interference with the Work which is beyond its control, Contractor shall attempt to
reschedule the Work in a manner that will hold the additional time and costs beyond its control to a minimum,
The Contractor shall monitor the progress of the Work for conformance with the requirements of the Construction
Schedule and shall promptly advise the City of any delays or potential delays. In the event the Construction
Schedule indicates any delays, the Contractor shall propose an affirmative plan to correct the delay. In no event
shall any adjustment to the Construction Schedule constitute an adjustment in the Contract Time, any Milestone
Date or the Contract Sum unless any such adjustment is agreed to by the City and authorized pursuant to Change
Order.

10.04 The Contractor shall also prepare a submittal schedule promptly after being awarded the Contract and
thereafter as necessary to maintain a current submittal schedule, and shall submit the schedule(s) for the
Consultant’s approval. The Consultant’s approval shall not unreasonably be delayed or withheld. The submittal
schedule shall (i) be coordinated with the Contractor’s Construction Schedule; and (ii) allow the Consultant
reasonable time to review submittals. If the Contractor fails to submit a submittal schedule, the Contractor shall
not be entitled to any increase in Contract Sum or extension of Contract Time based on the time required for
review of submittals.

10.05 In the event the City determines that the performance of the Work, as of a Milestone Date or otherwise,
has not progressed or reached the level of completion required by the Contract Documents, the City shall have
the right to order the Contractor to take corrective measures necessary to expedite the progress of construction,
including, without limitation, (i) working additional shifts or overtime; (ii) supplying additional manpower,
equipment, and facilities; and (iii) other similar measures (hereinafter referred to collectively as “Extraordinary
Measures”). Such Extraordinary Measures shall continue until the progress of the Work complies with the stage
of completion required by the Contract Documents. The City’s right to require Extraordinary Measures is solely
for the purpose of ensuring the Contractor’s compliance with the Construction Schedule.

(a) The Contractor shall not be entitled to an adjustment in the Contract Sum in connection with
Extraordinary Measures required by the City under or pursuant to this Subsection.

(b) The City may exercise the rights furnished the City under or pursuant to this Subsection as
frequently as the City deems necessary to ensure that the Contractor’s performance of the Work will
comply with any Milestone Date or completion date set forth in the Contract Documents.
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10.06 Work Stoppage. If in the judgment of either the City or City's Representative any of the Work or
materials furnished is not in strict accordance with this Agreement or any portion of the Work is being performed
80 as to create a hazardous condition, they may, in their sole discretion, order the Work of the Contractor or any
subcontractor wholly or partially stopped until any objectionable person, work, or material is removed from the
premises. Such stoppage or suspension shall neither invalidate any of the Contractor's performance obligations
under this Agreement, including the time of performance and deadlines therefore, nor will any extra charge be
allowed the Contractor by reason of such stoppage or suspension.

11.  SITE CONDITIONS AND MANAGEMENT

11.01 Where the Contractor is working around or in existing structures, it shall verify conditions at the site,
including but not limited to, door openings and passages. Any items constructed or manufactured off-site or
outside of buildings shall be done so that they are not too bulky for existing facilities. The Contractor shall
provide special apparatus as required to handle any such items. All special handling equipment charges shall be
at the Contractor's expense. Further, Contractor shall include in its price for the Work, all labor, materials,
equipment and/or engineering services required to protect the adjacent properties and/or structures from damage
due to performance of the Work.,

11.02 The Contractor shall be responsible for all power, light, and water required to perform the Work.

11.03 Throughout the progress of the Work, the Contractor shall keep the working area free from debris of all
types, and remove from premises all rubbish, resulting from any work being done by him. At the completion of
the Work, the Contractor shall leave the premises in a clean and finished condition. Any failure to do so may be
remedied and charged back to the Contractor.

11.04 Layout of Work. Except as specifically provided herein, the Contractor shall lay out all Work in a manner
acceptable to City's Representative in accordance with applicable City of College Station codes and ordinances.
City's Representative will review the Contractor's layout of all structures and any other layout work done by the
Contractor at the construction meeting, or at the Contractor's request, but this review does not relieve the
Contractor of the responsibility of accurately locating all Work in accordance with the Plans and Specifications.

11.05 Lines and Grades. All lines and grades shall be furnished by the Contractor. Benchmarks and control
stakes have been provided by the City’s Representative. All benchmarks and control stakes shall be carefully
preserved by the Contractor. In case of destruction or removal of the same by the Contractor, its subcontractors,
or employees, such stakes, marks, etc. shall be replaced by the Contractor at the Contractor's expense. If the
Contractor fails to do so, the City may do so and charge back the Contractor. Additional construction staking as
needed for the Work, including lines and grades, shall be the sole responsibility of the Contractor, and the
Contractor shall receive no extra time or compensation therefor.

11.06 The Contractor shall, before starting each portion of the Work, carefully study and compare the various
Contract Documents relative to that portion of the Work, as well as any information furnished by the City, shall
take field measurements of any existing conditions related to that portion of the Work, and shall observe any
conditions at the site affecting it. These obligations are for the purpose of facilitating coordination and
construction by the Contractor and are not for the purpose of discovering errors, omissions, or inconsistencies in
the Contract Documents; however, the Contractor shall promptly report to the City and the Consultant any errors,
inconsistencies or omissions discovered by or made known to the Contractor. It is recognized that the Contractor’s
review is made in the Contractor’s capacity as a contractor and not as a licensed design professional, unless
otherwise specifically provided in the Contract Documents. Contractor acknowledges the City does not represent
nor warrant the accuracy or completeness of information provided by the City related to existing conditions and
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locations of existing utilities and services. Such information if provided, is provided to the Contractor as a matter
of convenience and does not substitute for the Contractor using due diligence to reasonably observe and or to
access space to determine errors, inconsistencies or omissions. In all cases of interconnection of the Work with
existing conditions, Contractor shall verify at the site all dimensions relating to such existing conditions.

11.07 Contractor's Structures. The building or locating of structures or the erection of tents or other forms of
protection will be permitted only at such places as City's Representative shall permit. The Contractor shall not
damage the property where such structures are allowed and shall at all times maintain sanitary conditions in and
about such structures in a manner satisfactory to the City. The City may charge the Contractor for any damage
or injury to the City, its property, or third persons as a result of the location or use of such structures.

11.08 The Contractor and any entity over whom the Contractor has control shall not erect any sign on the Project
site without the prior written consent of the City.

11.09 City may have other work related to the Project performed at the Project site during the time the Work is
performed. Contractor should schedule its Work to coordinate with the work of other contractors and utilities
with the understanding that some of that work may be performed at times other than as set out in the Contract
Documents or as otherwise anticipated. City will endeavor to have such other work performed so as not to unduly
interfere with Contractor's performance when Contractor notifies City of specific reasonable needs well in
advance of those needs and where it is possible to do so. In the event of substantial delay caused by another
contractor or a utility, after advance notice of its needs by Contractor, Contractor will be entitled to make a claim
for an extension of time as provided herein.

11.10 When two or more contractors, including Contractor, are employed on related or adjacent work or obtain
materials from the same material source, or when work must be completed by one contractor before another can
begin, each shall conduct his operations in such a manner as not to cause any unnecessary delay or hindrance to
the other. Each contractor, including Contractor if applicable, shall be responsible to the other for all damage to
work, to persons, or to property caused to the other by his operations, and for loss caused the other due to
unreasonable or unjustified delays or failure to finish the work or portions thereof, or furnish materials within the
time requested. Should Contractor cause damage to the work or property of any separate contractor at the Project
site, or should any claim arising out of Contractor's separate contractor at the Project site, or should any claim
arising out of Contractor's performance of the Work be made by any separate contractor against Contractor, City
or other consultants, or any other person, Contractor shall promptly attempt to settle with such other contractor
by agreement, or to otherwise resolve the dispute. Contractor shall, to the fullest extent permitted by
applicable laws, indemnify and hold City harmless from and against all claims, damages, losses and
expenses (including, but not limited to, fees of architects, attorneys and other professionals and court costs)
arising directly, indirectly or consequentially out of any action, legal or equitable, brought by any separate
contractor against City to the extent based on a claim arising out of Contractor's negligence.

12. MATERIALS

12.01 Materials or work described in words that when so applied have well-known technical or trade meaning
shall be held to refer to such recognized standards. All work shall be done and all materials furnished in strict
conformity with this Agreement, the other Contract Documents, and recognized industry standards. When
specific products, systems or items of equipment are referred to in the Contract Documents, any ancillary devices
necessary for connecting the products, systems or items of equipment shall also be provided. When standards,
codes, manufacturer’s instructions and guarantees are required by the Contract Documents, the current edition at
the time of Contract execution shall apply, unless another edition is specified in the Contract Documents.
References to standards, codes, manufacturer’s instructions and guarantees shall apply in full, except (1) they do
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not supersede more stringent standards set out in the Contract Documents, and (2) any exclusions or waivers that
are inconsistent with the Contract Documents do not apply.

12.02 All materials shall be approved by the City prior to purchase by the Contractor. Unless otherwise specified
herein, the Contractor shall purchase all materials and equipment outright and shall not subject the materials and
equipment utilized in the Project to any conditional sales agreement, bailment, lease, or other agreement reserving
unto seller any right, title, or interest therein. Title to all materials, but not risk of loss, shall pass to the City upon
delivery to the Project.

12.03 Where the City deems it necessary to supply materials, it may furnish to the Contractor the list of materials
set forth in the attached "List of City Furnished Materials”. Upon receipt of said materials, the Contractor shall
immediately furnish to the City a written receipt. Moreover, the Contractor shall, on behalf of the City, accept
delivery of the materials set forth in the attached "List of Materials Ordered by the City". Under such
circumstances, the Contractor shall promptly forward to the City for payment the supplier's invoice together with
the Contractor's receipt in writing for such materials.

(@)  Upon acceptance of the materials furnished or ordered by the City, the Contractor warrants that it
shall properly handle, transport, store and safeguard the materials.

(b)  Further, the Contractor shall repair, repaint or replace any and all materials or any part thereof
damaged or stolen while in its possession. Such materials are considered to be in the Contractor's
possession from the moment the Contractor either accepts delivery of the materials or signs a receipt
accepting delivery of said materials until the Project is accepted by the City's Representative.

(©) Before transporting any of the materials furnished or ordered by the City, the Contractor shall
establish to the City's satisfaction that it has obtained insurance against losses, theft, damage, equal to or
greater than the amounts spent by the City in securing said materials. It shall be incumbent upon the
Contractor to verify the cost of materials.

(d)  The City shall not be obligated to furnish materials in excess of the quantities, size, kind, and type
set forth in the attached List of City Furnished Materials and List of Materials Ordered by the City. If the
City furnishes, and the Contractor accepts, materials in excess thereof, the values of such excess materials
shall be their actual cost as stated by the City.

(e) Upon delivery, the Contractor shall promptly receive, unload, transport, and handle all materials
and equipment on the List of Materials Ordered by the City at its expense and shall be responsible for all
shipping costs.

12.04 Materials and supplies shall be new and of good quality. Upon request, the Contractor shall supply
proof of quality and manufacturer. No refurbished, reconditioned, or other previously utilized materials or
supplies will be used without the prior signed authorization of City's Representative. The Contractor may utilize
substitutes of equal quality and function only upon the prior written authorization of the City's Representative.
The City's Representative may require documentation as to quality and function, including manufacturer's
specifications, to insure that the proposed substitute is equal to the required material or supply. The City's
Representative shall have sole discretion over the use of substitute materials and supplies. Contractor shall bear
the risk of any delay in performance caused by submitting substitutions.

12.05 Only materials and equipment which are to be used directly in the Work shall be brought to and stored on
the Project site by the Contractor. After equipment is no longer required for the Work, it shall be promptly
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removed from the Project site. Protection of construction material and equipment stored at the Project site from
weather, theft, damage and all other perils is solely the responsibility of the Contractor.

12.06 Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the Work by the
Contractor or a subcontractor, sub-subcontractor, manufacturer, supplier or distributor to illustrate some portion
of the Work.

12.07 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams
and other information furnished by the Contractor to illustrate materials or equipment for some portion of the
Work.

12.08 Samples are physical examples that illustrate materials, equipment or workmanship and establish
standards by which the Work will be judged.

12.09 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. Their purpose
is to demonstrate the way by which the Contractor proposes to conform to the information given and the design
concept expressed in the Contract Documents for those portions of the Work for which the Contract Documents
require submittals.

12.10 The Contractor shall review for compliance with the Contract Documents, approve and submit to the
City’s Consultant Shop Drawings, Product Data, Samples and similar submittals required by the Contract
Documents in accordance with the submittal schedule approved by the City’s Consultant or, in the absence of an
approved submittal schedule, with reasonable promptness and in such sequence as to cause no delay in the Work
or in the activities of the City or of separate contractors.

12.11 By submitting Shop Drawings, Product Data, Samples and similar submittals, the Contractor represents
to the City and City’s Consultant that the Contractor has (1) reviewed and approved them, (2) determined and
verified materials, field measurements and field construction criteria related thereto, or will do so and (3) checked
and coordinated the information contained within such submittals with the requirements of the Work and of the
Contract Documents.

12.12 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal
and review of Shop Drawings, Product Data, Samples or similar submittals until the respective submittal has been
approved by the City’s Consultant.

12.13 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved
of responsibility for deviations from requirements of the Contract Documents by the City’s Consultant’s approval
of Shop Drawings, Product Data, Samples or similar submittals unless the Contractor has specifically informed
the City’s Consultant in writing of such deviation at the time of submittal and (1) the City’s Consultant has given
written approval to the specific deviation as a minor change in the Work, or (2) a Change Order or Construction
Change Directive has been issued authorizing the deviation. The Contractor shall not be relieved of responsibility
for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the City’s Consultant’s
approval thereof.

12.14 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples or similar submittals, to revisions other than those requested by the City’s Consultant on previous
submittals. In the absence of such written notice, the City’s Consultant’s approval of a resubmission shall not
apply to such revisions.
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12.15 Contractor shall be liable for and the City may withhold from Contractor’s payments any amount of
additional fees charged by City’s Consultant for excessive resubmittal review.

13. ENTRY, OBSERVATION, TESTING & POSSESSION

13.01 The City reserves the right to enter the Project site or sites by such employee(s) or agent(s) as it may elect
for the purpose of inspecting the work. The City further reserves the right to enter the Project site or sites for the
purpose of performing such collateral work as the City may desire.

13.02 The City's Representative shall have the right, at all reasonable times, to observe and test the work. The
Contractor shall make necessary arrangements and provide proper facilities and access for such observation and
testing at any location where the Work or any part thereof is in preparation or progress. The Contractor shall
ascertain the scope of any observation that may be contemplated by City's Representative and shall give ample
notice as to the time each part of the Work will be ready for observation.

13.03 The City's Representative may require Contractor to remove, dismantle, or uncover completed work. If
the work is not in accordance with the Plans, Specifications, or other Contract Documents, the Contractor shall
pay the costs of repair and restoration of the work required to be removed, dismantled, or uncovered. Unless
Contractor is obligated to provide advance notice of inspection, prior to covering up the work, and fails to do so,
if said work is in accordance with the -Plans, -Specifications, and other Contract Documents, the City shall pay
the costs of repair and restoration of the work.

13.04 City shall have the right to take possession of and use any completed or partially completed portions of
the Project prior to the time for completing the entire Project or such portions which may not have expired. The
parties agree and understand that possession and use shall not constitute an acceptance of any work not completed
in accordance with this Agreement. Further, insurance changes required to keep Contractor’s insurance in effect
shall be the responsibility of Contractor.

14. REJECTED WORK

14.01 All work deemed not in conformity with this Agreement as determined by the City in its sole discretion,
may be rejected by the City. City's Representative may reject any work found to be defective or not in accordance
with the Contract Documents, regardless of the stage of the work's completion or the time or place of discovery
of such defects or inconsistencies and regardless of whether City's Representative has previously accepted the
work through oversight or otherwise. Neither observations nor inspections, tests, or approvals made by City's
Representative, or other persons authorized under this Agreement to make such observations, inspections, tests,
or approvals, shall relieve the Contractor from the obligation to perform the Work in accordance with the
requirements of this Agreement and the other Contract Documents.

14.02 If the work or any part thereof is rejected by the City, it shall be deemed by City's Representative as not
in conformity with this Agreement. Any remedial action required, as set forth herein, shall be at the Contractor's
expense, as follows:

(a) The Contractor may be required, at the City's option, after notice from City's Representative, to
remedy such work so that it shall be in full compliance with this Agreement. All rejected work or materials
shall be immediately replaced in order to conform with this Agreement,
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(b)  If the City deems it inexpedient to correct work damaged or not done in accordance with this
Agreement, an equitable deduction from the agreed sum may be made by the City at the City's sole
discretion.

14.03 If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents
and fails within a ten-day period after receipt of written notice from the City to commence and continue correction
of such default or neglect with diligence and promptness, the City may, without prejudice to other remedies the
City may have, correct such deficiencies. In such case an appropriate Change Order shall be issued deducting
from payments then or thereafter due the Contractor the reasonable cost of correcting such deficiencies, including
City’s expenses and compensation for the City’s Consultant’s additional services made necessary by such default,
neglect or failure. If payments then or thereafter due the Contractor are not sufficient to cover such amounts, the
Contractor shall pay the difference to the City.

15. SUBCONTRACTING & SUBCONTRACTORS

15.01 The Contractor agrees that it will retain personal control and will give its personal attention to the
fulfillment of this Agreement. The Contractor further agrees that subletting of any portion or feature of the Work
or materials required in the performance of this Agreement shall not relieve the Contractor from its full obligation
to the City as provided by this Agreement.

15.02 Subcontractors must be approved by City's Representative prior to hiring or beginning any work on the
Project. If City's Representative judges any subcontractor to be failing to perform the Work in strict accordance
with the drawings and specifications, the Contractor, after due notice, shall discharge the same, but this shall in
no way release the Contractor from its obligations and responsibility under this Agreement. Every subcontractor
shall be bound by the terms and provisions of this Agreement and the Contract Documents as far as applicable to
their work. Contractor’s subcontract agreement shall provide that subcontractors shall assume toward the
Contractor all the obligations and responsibilities, including the responsibility for safety of the subcontractor’s
Work, which the Contractor, by these Documents, assumes toward the City and Consultant. The Contractor shall
be fully responsible to the City for the acts and omissions of its subcontractors. Nothing contained herein shall
create any contractual or employment relations between any subcontractor and the City.

16. PAYMENT

16.01 The City stipulates that it is an exempt organization as defined by the Limited Sales, Excise and Use Tax
Act and, as such, is exempt from the payment of the sales tax on materials and supplies used in the performance
of this Agreement. The Contractor shall issue exemption certificates to its suppliers and subcontractors in lieu of
said sales tax for all such materials and supplies, and said exemption certificates must comply with the State
Comptroller’s Ruling No. 95-0.07 and shall be subject to the provision of the State Comptroller’s Ruling No. 95-
0.09, effective October 1, 1969.

16.02 Progress Payment Applications. The Contractor shall submit applications for payment as provided for
herein. Applications for payment will be processed by City's Representative. Before the first Application for
Payment, the Contractor shall submit to the City a schedule of values allocated to various portions of the Work,
prepared in such form and supported by such data to substantiate its accuracy as the City may require (“Schedule
of Values™). The Schedule of Values shall not overvalue early job activities and shall follow the trade divisions
of the Specifications so far as possible. Modifications must be approved by City. This schedule, unless objected
to by the City, shall be incorporated into this Agreement as a Contract Document and attached hereto as Exhibit
F. The Schedule of Values shall be used as a basis for reviewing the Contractor’s Applications for Payment. On
or before the 15th day of each month, the Contractor shall submit to City's Representative, for approval or
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modification, an updated Project Schedule and a statement, backed by the Schedule of Values, showing as
completely as practicable the total value of the actual work performed by the Contractor and accepted by the City
up to and including the last day of the preceding month. The statement shall also include the value of all materials
not previously submitted for payment which have been delivered to the site but have not yet been incorporated
into the Work.

16.03 Progress Payments. On or before the 30th calendar day following the City's receipt of a progress
payment application made in conformity with Section 16.02, the City shall pay to the Contractor the approved
amount of the progress payment based on the Contractor's applications for payment, and the recommendation and
approval of City's Representative. Prior to Substantial Completion, progress payments will be made in an amount
equal to the percentage of Work completed by the Contractor and approved by the City, but in each case less the
aggregate of payments previously made, less retainage, and less amounts as City's Representative shall determine
and the City may withhold in accordance with this Agreement. Upon Final Completion, including the delivery
of all close out documents, such as “as built” drawings, warranties, guarantees, required additional materials,
releases, operation and maintenance manuals, and acceptance of the Work in accordance with this Agreement,
the City shall pay the remainder of the balance due under this Agreement, less any sums withheld under other
terms of this Agreement and less the retainage, which shall be retained for a period of thirty (30) calendar days
from the date of Final Completion. Acceptance of retainage by Contractor shall constitute a Waiver and Release

of all claims by Contractor.

V] 16.04 Retainage. From each approved statement, the City shall retain until final payment, ten percent
(10%), where the full contract amount is less than $400,000.00, and five percent (5%), where the full contract
amount is $400,000.00 or more. The City may also retain from each approved statement any other sums
authorized under the terms of this Agreement.

OR:

16.04 Retainage. This section has been removed. No retainage will be deducted.

16.05 If the actual amount of work to be done and the materials to be furnished differ from estimates and where
the basis for payment is the unit price method, then payment shall be for the actual amount of accepted work done
and materials furnished on the Project.

16.06 Reduction in the scope or quantity of work on unit price items shall merely reduce the number of units.
In the event that materials have been delivered prior to notice of such reduction, the City will have the option
either to pay freight & transportation costs and any re-stocking charges actually incurred by the Contractor or to
purchase the materials. The Contractor shall never be entitled to anticipated or lost profits on the deleted or
reduced portion of a job, whether bid on a unit price or lump sum basis.

16.07 The Contractor shall have the sole obligation to pay any and all charges or fees and give all notices
necessary to and incidental to the lawful prosecution of the Work hereunder. The Contractor shall not and shall
have no authority whatsoever to obligate the City to make any payments to another party nor make any promises
or representation of any nature on behalf of the City, without the specific written approval of the City.

16.08 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by allowances shall be supplied for such amounts and by such persons or entities as the City may direct,
but the Contractor shall not be required to employ persons or entities to whom the Contractor has reasonable
objection.
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16.09 Unless otherwise provided in the Contract Documents:

(a) Allowances shall cover the cost to the Contractor of materials and equipment delivered at the site
and all required taxes, less applicable trade discounts;

(b)  Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit
and other expenses contemplated for stated allowance amounts shall be included in the Contract Amount
but not in the allowances; and

(©) Whenever costs are more than or less than allowances, the Contract Amount shall be adjusted
accordingly by Change Order. The amount of the Change Order shall reflect (1) the difference between
actual costs and the allowances under Section 16.9(a) and (2) changes in the Contractor’s costs under
Section 16.9(b).

16.10 Suspension of Payments. The City, at any time, may suspend monthly progress payments on the Work
if it determines that the projected liquidated damages may exceed retainage. The City, at any time, may suspend
monthly progress payments if it believes that the Contractor will not complete the Work due to actual default or
that the Contractor has represented or done some act that indicates that it will not complete the Work in accordance
with this Agreement or within the time period submitted in its bid. Provided, however, City is in ho way obligated
to Contractor’s surety to withhold payment pursuant to the provisions of this Section.

16.11 Withhold Funds. Regardless of any bond, the City may, on account of subsequently discovered evidence
and in addition to the retainage withheld under Section 16.04, withhold funds or nullify all or part of any
acceptance or certificate to such extent as may be necessary to protect itself from loss on account of any of the
following, or as otherwise provided in this Agreement:
(a) Defective work other than defects in design provided to Contractor by a person other than
Contractor’s agents, contractors, fabricators, or suppliers, or its consultants, of any tier for non-critical
infrastructure.
(b) Failure to timely disclose in writing to the City of a known defect, inaccuracy, inadequacy, or
insufficiency in the plans, specifications or other design documents.
(¢) Claims made or reasonable evidence indicating probable filing of claims by unpaid vendors or
other third parties.
(d) Failure of the Contractor to make prompt payments to subcontractors for labor or material or
materialmen.
(e) Claims made or reasonable evidence indicating claims will be made for damage to another by the
Contractor.
{3 Claims made or reasonable evidence indicating claims will be made for damage to third parties,
including adjacent property owners.
(@ Claims made or reasonable evidence indicating claims will be made for unremedied damage to
property owned by the City.
(h) City's determination of an amount of liquidated damages.
@ Charges made for repairs to the Contractor's defective work or repairs made by the City to correct
damage to other property.
{)] Other amounts authorized under this Agreement or under any other agreement made between City
and Contractor.
(k) Corrections of mistakes, errors and overpayments in relation to prior pay applications and

payments.

Provided, however, City is in no way obligated to Contractor’s surety to withhold payment pursuant to the
provisions of this Section.
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17. EXTRA WORK CHARGES

17.01 No changes shall be made, nor will bills for changes, alterations, modifications, deviations, and extra
orders be recognized or paid for except upon the written order from authorized personnel of the City.

17.02 City Manager Approval. When the original contract amount plus all change orders is One Hundred
Thousand Dollars ($100,000) or less, the City Manager or his designee may approve the written change order
in accordance with 17.03 below, provided the change order does not increase the total amount set forth in the
Contract to more than One Hundred Thousand Dollars ($100,000). For such contracts, when a change order
results in a total contract amount that exceeds One Hundred Thousand Dollars ($100,000), the City Council
of the City must approve such change order prior to commencement of the services or work.

V| 17.03 For "Extra Work", as defined in this Agreement and authorized through written change orders,
and pursuant to Section 252.048(d) of the Texas Local Government Code, the original Contract price may not
be increased by more than twenty-five percent (25%). Written change orders that do not exceed twenty-five
percent (25%) of the original Contract Amount may be made or approved by the City Manager or his delegate
if the change order is equal to or less than Fifty Thousand Dollars ($50,000.00). Changes in excess of Fifty
Thousand Dollars (350,000.00) must be approved by the City Council prior to commencement of the services
or work. Any requests by the Contractor for a change to the Contract Amount shall be made prior to the
beginning of the work covered by the proposed change or the right to payment for Extra Work shall be
waived. No course of conduct or dealings between the parties, nor implied acceptance of alterations or
additions to the Work or changes to the Contract Schedule shall be the basis for any claim for an increase in
compensation or change in time. Any cost incurred by Contractor in connection with any Extra Work shall be
included in Contractor’s requested change order and Contractor’s failure to include any such cost shall act to
Waive and Release any claim for such non-included cost.

OR:

17.03 For construction contracts funded in whole or in part by Certificates of Obligations, for "Extra
Work," as defined in this Agreement and authorized through written change orders, and pursuant to Section
271.060 of the Texas Local Government Code, a contract with an original contract price of $1 million or more
may not be increased by more than fwenty-five percent (25%). If a change order for a construction contract funded
in whole or in part with certificates of obligation that has an original price of less than $1 million increases the
Contract Amount to $1 million or more, subsequent change orders may not increase the revised Contract Amount
by more than twenty-five percent (25%). Written change orders may be made or approved by the City Manager
or his delegate if the change order is equal to or less than Fifty Thousand Dollars ($50,000.00). Changes in
excess of Fifty Thousand Dollars (350,000.00) must be approved by the City Council prior to commencement
of the services or work. Any requests by the Contractor for a change to the Contract Amount shall be made
prior to the beginning of the work covered by the proposed change or the right to payment for Extra Work
shall be waived. No course of conduct or dealings between the parties, nor implied acceptance of alterations or
additions to the Work or changes to the Contract Schedule shall be the basis for any claim for an increase in
compensation or change in time. Any cost incurred by Contractor in connection with any Extra Work shall be
included in Contractor’s requested change order and Contractor’s failure to include any such cost shall act to
Waive and Release any claim for such non-included cost.

17.04 The Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Contractor shall complete all Extra Work in connection therewith. All work and materials shall be in strict
conformity with the specifications. The Substantial Completion of the Work shall not excuse the Contractor from
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performing all the Work undertaken, whether of a minor or major nature, and thereby completing the Project in
accordance with the Contract Documents. In the event that the Contractor fails to perform the Work as required
for Substantial Completion or Final Completion, the City may contract with a third party to complete the Work
and the Contractor shall assume and pay the costs of the performance of the Work as contracted.

(@) Tt is agreed that the Contractor shall perform all Extra Work under the direction of City's
Representative when presented with a written work order signed by City.

(b) No claim for Extra Work of any kind will be allowed unless ordered in writing by the City.
In case any orders or instructions appear to the Contractor to involve Extra Work for which it should
receive compensation or an adjustment in the construction time, it shall make written request to City's
Representative for a written order from City authorizing such Extra Work.

(© Should a difference of opinion arise as to what does or does not constitute Extra Work, or as to the
payment therefor, and the City insists upon its performance, then the Contractor shall proceed with the
Work after making written requests for written orders in a change order and shall keep adequate and
accurate account of the actual field costs therefor, as provided under Method C.

(d) It is also agreed that the compensation to be paid to the Contractor for performing Extra Work
shall be determined by one or more of the following methods:

Method A - By agreed unit prices, or

Method B - By agreed lump sum, or

Method C - If neither Method A nor Method B is agreed upon before the Extra Work is
commenced, then the Contractor shall be paid the actual field cost (as defined in subsection (g)
below) of the Work.

(e) Method A - Unit Prices. The Contractor agrees to perform Extra Work for the unit prices in the
Contractor's Proposal. The Contractor also agrees and warrants that when it is necessary to construct units
not shown in the Contract Documents, it shall construct such units for a price arrived at as follows:

(1) The cost of materials shall be determined by the invoices;

(2) The cost of labor shall be the reasonable cost thereof, as determined by the City, but in no
event shall it exceed an amount determined by calculating the ratio of the total labor costs to the
total costs to the total material costs in the section of the Proposal involved, and multiplying the
cost of materials for the unit in question by this ratio. Provided, however, that the ratio shall be
calculated for only those units that are similar to the new unit for which a price is to be determined.

@ Method B - Lump Sum. The lump sum shall be reasonably close to the amount for similar work
previously done or combinations of similar units. Invoices for materials used shall be provided in support
of the agreed lump sum.

(g0 Method C - Actual Field Costs. The actual field cost is hereby defined to include the cost of all
applicable workmen and laborers, as well as materials, supplies, teams, trucks, rentals on machinery and
equipment, for the time actually employed or used for such Extra Work, plus actual transportation charges
necessarily incurred, together with other costs reasonably incurred directly on account of such Extra Work,
including social security, old age benefits, maintenance bonds, public liability, property damage, workers’
compensation, and all other insurance as may be required by law or ordinances or required and agreed to
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by the City or City's Representative. City's Representative may direct the form in which accounts of the
actual field costs shall be kept and records of these accounts shall be made available to City's
Representative. Unless otherwise agreed upon, the prices for the use of machinery and equipment shall
be determined by using one hundred percent (100%), unless otherwise specified, of the latest schedule of
equipment and ownership expenses adopted by the Associated General Contractors of America. Where
practical, the terms and prices for the use of machinery and equipment shall be incorporated in the written
Extra Work order. Actual field costs shall not exceed the prevailing market price therefor within
reasonable tolerances as determined by City's Representative. The amount due to Contractor for costs

other than actual field costs shall be calculated in accordance with the following standards:
(1)  No indirect or consequential damages will be allowed.

(2)  All damages must be directly and specifically shown to be caused by a proven wrong. No
recovery shall be based on a comparison by planned expenditures to total actual expenditures or
on estimated losses of labor efficiency, or on a comparison of planned man loading to actual man
loading, or any other analysis that is used to show damages indirectly.

3) Damages are limited to extra costs specifically shown to have been directly caused by a
proven wrong.

) The maximum daily limit on any recovery for delay shall be the amount established by the
Contractor for job overhead costs, defined in the pay applications, divided by the total number of
days specified for completion called for in the original Contract. Absent an overhead amount in
the Schedule of Values, the amount estimated by Contractor for job overhead cost shall be used.

18. TIME OF COMPLETION

18.01 The date of beginning, the time for Substantial Completion and Final Completion of Work as specified in
this Agreement are of the essence of this Agreement.

18.02 The Work embraced by this Agreement shall be commenced on the date specified in the notice to proceed.
Said notice to proceed may be given orally or set by the City's Representative at the post-award conference.

18.03 The Work shall be Substantially Completed within the time bid, which shall run from the date when the
notice to proceed is given by City's Representative. The Contractor bid calendar days for the time within which
it shall reach Substantial Completion of the Project.

18.04 The Work shall reach Final Completion and be ready for final payment within thirty (30) calendar days
from the date of Substantial Completion.

19. SUBSTANTIAL COMPLETION

19.01 The Contractor shall notify City’s Representative when, in the Contractor's opinion, the Contract is
Substantially Completed. Within ten (10) calendar days after the Contractor has given City's Representative
written notice that the Work has been Substantially Completed, City's Representative shall inspect the Work for
the preparation of a final punch list.
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(a)  If City's Representative and the City find that the Work is not Substantially Completed, then they
shall so notify the Contractor who shall then complete the Work. City's Representative shall not be
required to provide a list of unfinished work.

(b)  If the City Representative and City find that the Work is Substantially Completed, the City shall
issue to the Contractor its certificate of Substantial Completion.

19.02 The Substantial Completion of the Work shall not excuse the Contractor from performing all of the Work,
whether of a minor or major nature, necessary for Final Completion and thereby completing the Project in
accordance with the Contract Documents.

20. FINAL COMPLETION

20.01 Contractor shall notify the City's Representative when it believes that the Work has reached Final
Completion as defined in this Agreement. If the City's Representative and the City accept and deems such Work
Finally Complete, then Contractor shall be so notified and certificates of completion and acceptance, as provided
herein, shall be issued. A complete itemized statement of this Agreement account, certified by the City's
Representative as correct, shall then be prepared and delivered to Contractor. Contractor or City, as the case may
be, shall pay the balance due as reflected by said statement within thirty (30) calendar days.

20.02 The Contractor shall procure all required certificates of acceptance or completions issued by state,
municipal, or other authorities and submit the same to the City. The City may withhold any payments due under
this Agreement until the necessary certificates are procured and delivered.

20.03 Neither the final payment nor any acceptance nor certificate nor any provision of this Agreement shall
relieve the Contractor of any responsibility for faulty workmanship or materials. At the option of the City, the
Contractor shall remedy any such defects and pay for any damage to other work which may appear after final
acceptance of the Work.

21. DELAYS

21.01 The Contractor, in undertaking to complete the Work within the times herein fixed, has taken into
consideration and made allowance for all hindrances and delays incident to such Work, whether growing out of
delays in securing material or workmen or delays arising from inclement weather or otherwise.

21.02 The City may, in its sole discretion, delay the Work during inclement weather in order to preserve the
Project, insure safety of work forces, and the preservation of materials and equipment. In such event and upon a
written request from the Contractor, the City may grant an extension of time pursuant to Section 22 to offset for
such stoppage of the Work.

21.03 No payment or compensation of any kind shall be made to the Contractor for damages because of
hindrance or delay in the progress of the Work, unless such delays (1) are caused by the actual interference, fraud,
bad faith or misrepresentation by the City or its agents, (i1) extend for an unreasonable length of time; or (iii) were
not contemplated by the parties at the time of contracting. In the event of any delay entitling Contractor to an
increase in Contract Amount, except when due to City’s intentional interference or fraud, Contractor’s recovery
shall be limited as outlined in Section 21.04 below. The City’s reasonable exercise of any of its rights or remedies
under the Contract, regardless of the extent or frequency, shall not under any circumstances be construed as
interference with the Contractor’s performance of the Work.
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21.04 In the event of delays resulting from changes ordered in the Work by the City or other delays caused by
the City or for the City’s convenience, the Contractor may apply to the City for recovery of incidental damages
resulting from increased storage costs or other costs necessary to protect the value of the Work. In no event shall
any consequential or other damages be allowed or any other charges or claims be made by the Contractor for
hindrances or delays resulting from any other cause.

22. EXTENSIONS OF TIME

22,01 The Contractor has submitted its proposal in full recognition of the time required for the completion of
this Project, taking into consideration all factors including, but not limited to the average climatic range and
industrial conditions. The Contractor has considered the liquidated damage provision of this Agreement and
understands and agrees that it shall not be entitled to, nor will it request, an extension of time for either Substantial
Completion or Final Completion, except when the Work has been delayed by one or more of the following:

(a) An act or neglect of the City, the City's Representative, employees of the City, or other contractors
employed by the City;

(b) By changes ordered in the Work, or reductions thereto approved in writing;

(c) By "rain days" (days with rainfall in excess of one-tenth of an inch) during the term of this
Agreement that exceed the average number of rain days for such term for this locality, both as determined
by the National Weather Service Forecast Office for Easterwood Airport in College Station, Texas
(KCLL/CLL); or

(d) By other causes that the City and the Contractor agree may reasonably justify delay and that were
beyond the Contractor’s reasonable control and ability to estimate, predict, or avoid, such as delays caused
by unforeseen labor disputes, fire, natural disasters, acts of war, and other rare and unpredictable events.
This term does not include normal delays incident to the delivery of materials, tools, or labor that
reasonably could have been predicted and/or accounted for in the Contractor’s Proposal or decision to bid.

22.02 Ifone or more of the foregoing conditions is present, the Contractor may apply in writing for an extension
of time, within thirty (30) days of the occurrence of the event causing the delay, submitting therewith all written
justification as may be required by the City's Representative. Within ten (10) calendar days after receipt of a
written request for an extension of time, which is supported by all requested documentation, the City shall, in
writing and in its sole discretion, grant or deny the request. Under no circumstances shall any extension of time
by the City be valid and binding unless it is in writing and in conformity with the other terms of this Agreement.

23. LIQUIDATED DAMAGES

23.01 The time for the Substantial and Final Completion of the Work described herein are reasonable times for
the completion of each, taking into consideration all conditions, including but not limited to the average climatic
conditions and usual industrial conditions prevailing in this locality. The amount of liquidated damages for the
Contractor's failure to meet the deadlines for Substantial and/or Final Completion are fixed and agreed on by the
Contractor because of the impracticability and extreme difficulty in fixing and ascertaining the actual damages
that the City would in such an event sustain. The amounts to be charged are agreed to be damages the City would
sustain and shall be retained by the City from current periodic estimates for payment or from final payment.

23.02 As aresult of the difficulty in estimation, calculation and ascertainment of City’s damages due to a failure
of Contractor to achieve timely completion of the Work, if the Contractor should neglect, fail, or refuse to either
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Substantially Complete or Finally Complete the Work within the time herein specified, or any proper extension
thereof granted by the City's Representative pursuant to the terms of Section 22 of this Agreement, then the
Contractor does hereby agree as part of the consideration for the awarding of this Agreement that the City may
permanently withhold from the Contractor's total compensation the sum of zerc

and 00 /100 DOLLARS ($_00.00 ) for each and every calendar day that the Contractor shall be in
default after the time stipulated for Substantial Completion and/or Final Completion, not as a penalty, but as
liquidated damages for the breach of this Agreement. It being specifically understood that the assessment of
liquidated damages may be made for any failure to meet either or both of the deadlines specified for Substantial

Completion and/or Final Completion.

24. CHARGES FOR INJURY OR REPAIR

24.01 The Contractor shall be liable for any damages incurred or repairs made necessary by reason of its work
and/or caused by it. Repairs of any kind required by the City will be made and charged to the Contractor by the

City.
24.02 The Contractor shall take the necessary precautions to protect any areas adjacent to its Work.

24.03 The Work specified consists of all work, materials, and labor required by the City to repair any damage
to the property of the City, including but not limited to structures, roadways, curbs, parking areas, and sidewalks.

25. WARRANTY

25.01 Upon issuance of a certificate of Final Completion, the Contractor warrants for a period of one (1) year as
follows:
The Contractor warrants that all materials provided to the City under this Agreement shall be new
unless otherwise approved in advance by City's Representative, and all work will be of good quality,
free from faults and defects (other than defects from third parties as set out in Chapter 59 Texas
Business and Commerce Code relating to non-critical infrastructure), and in conformance with this
Agreement, the other Contract Documents, and recognized industry standards .

25.02 All work not conforming to these requirements, including but not limited to unapproved substitutions,
may be considered defective.

25.03 This warranty is in addition to any rights or warranties expressed or implied by law and in addition to any
consumer protection claims arising from misrepresentations by the Contractor.

25.04 Where more than a one (1) year warranty is specified for individual products, work, or materials, the longer
warranty shall govern.

25.05 This warranty obligation shall be covered by any performance or payment bonds tendered in compliance
with this Agreement.

25.06 Defective Work Discovered During Warranty Period. If any of the Work is found or determined to be
either defective, including obvious defects under warranty as set forth in this Section 25, or otherwise not in
accordance with this Agreement within one (I) year after the date of the issuance of a certificate of Final
Completion of the Work or a designated portion thercof, whichever is longer, or within one (1) year after
acceptance by the City of designated equipment, or within such longer period of time as may be prescribed by
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law or by the terms of any applicable special warranty required by this Agreement, the Contractor shall promptly,
upon receipt of written notice by the City, correct the defective work at no cost to the City.

25.07 The obligation to correct any defective work shall survive the termination of this Agreement. The
guarantee to correct the defective work shall not constitute the exclusive remedy of City, nor shall other remedies
be limited to the terms of either the warranty or the guarantee.

25.08 Ifwithin ten (10) calendar days after the City has notified the Contractor of a defect, failure, or abnormality
in the Work, the Contractor has not started to make the necessary corrections or adjustments, the City is hereby
authorized to make the corrections or adjustments, or to order the Work to be done by a third party. The cost of
the work shall be paid by the Contractor or its surety.

25.09 The cost of all materials, parts, labor, transportation, supervision, special instruments, and supplies
required for the replacement or repair of parts and for correction of defects shall be paid by the Contractor or by

the surety.

25,10 The guarantee shall be extended to cover all repairs and replacements furnished, and the term of the
guarantee for each repair or replacement shall be one (I) year after the installation or completion. The one (1) year
warranty shall cover all Work, equipment, and materials that are part of this Project, whether or not a warranty is
specified in the individual section of the Contract Documents that prescribe that particular aspect of the Work.

26. PAYMENT OF EMPLOYEES, SUBCONTRACTORS & SUPPLIERS

26.01 Wage Rates. Pursuant to Section 2258.023(a) of the Texas Government Code, wage rates paid by the
Contractor and any subcontractor on this Project shall be not less than the general prevailing rate of per diem
wages for work of a similar character in this locality as specified in the schedule of general prevailing rates of per
diem wages attached hereto as Exhibit A.

26.02 Statutory Penalty. Pursuant to Section 2258.023(b} of the Texas Government Code, if the Contractor or
any subcontractor violates the requirements of Section 26.01, the Contractor or subcontractor as the case may be
shall pay the City sixty dollars ($60.00) for each worker employed for each calendar day or part of the day that
the worker is paid less than the stipulated wage rates.

26.03 The Contractor and each subcontractors shall pay all of their employees engaged in work on the Project
in full (less mandatory legal deductions) in cash or by check readily cashable, without discount, no less than once
each week.

26.04 No later than the seventh (7th) calendar day following the payment of wages, the Contractor must file
with City's Representative a certified, sworn, legible copy of such payroll. This shall contain the name of each
employee, their classification, the number of hours worked on each day, rate of pay, and net pay. The affidavit
shall state that the copy is a true and correct copy of such payroll and that no rebates or deductions (except as
shown) have been made or will be made in the future from the wages therein shown.

26.05 Payment of Subcontractors. The Contractor shall be solely and exclusively responsible for
compensating any of the Contractor's employees, subcontractors, materialmen and/or suppliers of any type or
nature whatsoever and for insuring that no claims or liens of any type arising out of or incidental to the
performance of any services performed pursuant to this Agreement are filed against any property owned by the
City. In the event a statutory lien notice is sent to the City, the Contractor shall, where no payment bond covers
the Work, upon written notice from the City, immediately obtain a bond at its expense and hold the City harmless
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from any losses that may result from the filing or enforcement of any said lien notice. In the event that the
Contractor defaults in the provision of the bond, the City may withhold such funds as are necessary to assure the
payment of such claim until litigation determines to whom payment shall be made.

26.06 Affidavit of Bills Paid. Prior to Final Acceptance of the Project, the Contractor shall provide a notarized
affidavit stating that all bills for labor, materials, and incidentals incurred have been paid in full, that any claims
from manufacturers, materialmen, and subcontractors have been released, and that there are no claims pending of
which the Contractor has been notified.

27. INSURANCE

27.01 The Contractor shall procure and maintain at its sole cost and expense for the duration of this Agreement
insurance against claims for injuries to persons or damages to property that may arise from or in connection with
the performance of the Work hereunder by the Contractor, its agents, representatives, volunteers, employees or
subcontractors. The policies, coverages, limits and endorsements required are as set forth below.

During the term of this Agreement Contractor’s insurance policies shall meet the minimum requirements of this
section.

27.02 Types. Contractor shall have the following types of insurance:

(@) Commercial General Liability.

(b) Business Automobile Liability.

(c) Excess Liability — required for contract amounts exceeding $1,000,000.

(d) Builder’s Risk — provides coverage for contractor’s labor and materials for a project during
construction that involves a structure such as a building or garage, builder’s risk policy shall be
written on “all risks” form.

(e) Workers' Compensation/ Employer’s Liability.

27.03 General Requirements Applicable to All Policies. The following General requirements applicable to all
policies shall apply:

(a) Only licensed Insurance Carriers authorized to do business in the State of Texas will be accepted.

(b)  Deductibles shall be listed on the Certificate of Insurance and are acceptable only on a per
occurrence basis for property damage only.

(c) "Claims Made" policies are not accepted.

(d) Coverage shall not be suspended, voided, canceled, reduced in coverage or in limits except after
thirty (30) days prior written notice has been given to the City of College Station.

(e) The City of College Station, its agents, officials, employees and volunteers, are to be named as
“Additional Insured” to the Commercial General, Umbrella and Business Automobile Liability
policies. The coverage shall contain no special limitations on the scope of protection afforded to
the City, its agents, officials, employees or volunteers.

27.04 Commercial General Liability. The following Commercial General Liability requirements shall apply:

(a) General Liability insurance shall be written by a carrier rated “A:VIII” or better in accordance with
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the current A.M. Best Key Rating Guide.

(b)  Limit of $1,000,000.00 per occurrence for bodily injury and property damage with an annual
aggregate limit of $2,000,000.00 which limits shall be endorsed to be per Project.

(¢)  Coverage shall be at least as broad as ISO form GC 00 01.

(d) No coverage shall be excluded from the standard policy without notification of individual
exclusions being attached for the City’s review and acceptance.

(e) The coverage shall not exclude the following: premises/operations with separate aggregate;
independent contracts; products/completed operations; contractual liability (insuring the
indemnity provided herein) Host Liquor Liability, Personal & Advertising Liability; and
Explosion, Collapse, and Underground coverage.

27.05 Business Automobile Liability. The following Business Automobile Liability requirements shall apply:

(a)  Business Automobile Liability insurance shall be written by a carrier rated “A:VIIT” or better in
accordance with the current A.M. Best Key Rating Guide.

() Minimum Combined Single Limit of $1,000,000.00 per occurrence for bodily injury and property
damage.

(c) The Business Auto Policy must show Symbol 1 in the Covered Autos Portion of the liability
section in Item 2 of the declarations page.

(d) The coverage shall include owned autos, leased or rented autos, non-owned autos, any autos and
hired autos.

(e) Pollution Liability coverage shall be provided by endorsement MCS-90, with a limit of
$1,000,000.00, where such exposures exist.

27.06 Excess Liability. The following Excess Liability requirements shall apply:

Unless otherwise agreed in writing, excess liability coverage following the form of the underlying coverage with
a minimum limit of $5,000,000.00 or the total value of the Agreement, whichever is greater, per
occurrence/aggregate when combined with the lowest primary liability coverage, is required for contracts
exceeding $1,000,000 in total value.

27.07 Additional Insured.

Those policies set forth in Sections 27.04, 27.05, and 27.06 shall contain an endorsement listing the City as
Additional Insured and further providing that the Contractor’s policies are primary to any self-insurance or
insurance policies procured by the City. The additional insured endorsement shall be in a form acceptable to the
City. Waiver of subrogation in a form acceptable to the City shall be provided in favor of the City on all policies
obtained by the Contractor in compliance with the terms of this Agreement. Contractor shall be responsible for
all deductibles which may exist on any policies obtained in compliance with the terms of this Agreement. All
coverage for subcontractors shall be subject to the requirements stated herein. All Certificates of Insurance and
endorsements shall be furnished to the City’s Representative at the time of execution of this Agreement, attached
hereto as Exhibit C, and approved by the City before Work commences.
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27.08 Builder’s Risk

Until the Work is completed and accepted by the City, the Contractor shall purchase and maintain builder’s risk
insurance upon the entire Work at the Project site to the full insurable value thereof, including any increases in
value due to duly authorized change orders to the Work and Project. The builder’s risk insurance shall also cover
portions of the Work stored off site after written approval of the City of the value established in the approval, and
also portions of the Work in transit. This insurance shall include the interests of the City, the Contractor,
subcontractors and sub-subcontractors in the Work and shall insure against the perils of fire, wind, storm, hail,
lightning and extended coverage including flood and earthquake and shall include all-risk insurance for physical
loss or damage, including, without duplication of coverage, theft, vandalism and malicious mischief. The
insurance shall cover reasonable compensation for City’s Consultant’s services and expenses required as a result
of an insured loss. This must be an all-risk policy incorporating the following language:

Permission is given for the Project insured hereunder to become occupied, the
insurance remaining in full force and effect until such time as the Project has been
accepted by the City, all as currently approved by the Texas Board of Insurance
Commissioners

When permissible by law, the Certificate of Insurance must include the names of the insured Contractor and the
City. The deductible under the policy, including that for flood shall not exceed $100,000.00 without the written
approval of the City.

27.09 Workers’ Compensation/Employer’s Liability Insurance. The following Workers’ Compensation
Insurance requirements shall apply.

(a)  Pursuant to the requirements set forth in Title 28, Section 110.110 of the Texas Administrative
Code, all employees of the Contractor, all employees of any and all subcontractors, and all other
persons providing services on the Project must be covered by a workers’ compensation insurance
policy: either directly through their employer’s policy (the Contractor’s or subcontractor’s policy)
or through an executed coverage agreement on an approved Texas Department of Insurance
Division of Workers’ Compensation (DWC) form. Accordingly, if a subcontractor does not have
his or her own policy and a coverage agreement is used, contractors and subcontractors must use
that portion of the form whereby the hiring contractor agrees to provide coverage to the employees
of the subcontractor. The portion of the form that would otherwise allow them not to provide
coverage for the employees of an independent contractor may not be used.

(b)  Workers’ Compensation/ Employer’s Liability insurance shall include the following terms:

1. Employer’s Liability minimum limits of $1,000,000.00 for each accident/each disease/each
employee are required.

2. “Texas Waiver of Our Right to Recover From Others Endorsement, WC 42 03 04” shall
be included in this policy.
3. Texas must appear in Item 3A of the Workers’ Compensation coverage or Item 3C must

contain the following: All States except those listed in Item 3A and the States of NV, ND,
OH, WA, WV, and WY.

Contract No. 23300399
Construction Agreement Over $50,000
Form 12-15-2022 Page | 26

Page 108 of 353



(c)  Pursuant to the explicit terms of Title 28, Section 110.110(c) (7) of the Texas Administrative Code,
the bid specifications, this Agreement, and all subcontracts on this Project must include the
following terms and conditions in the following language, without any additional words or
changes, except those required to accommodate the specific document in which they are contained
or to impose stricter standards of documentation:

“A.  Definitions:

Certificate of coverage (“certificate”) — An original certificate of insurance, a certificate of
authority to self-insure issued by the Division of Workers’ Compensation, or a coverage agreement
(DWC-81, DWC-83, or DW(-84), showing statutory workers’ compensation insurance coverage
for the person's or entity's employees providing services on a project, for the duration of the
project.

Duration of the project - includes the time from the beginning of the Work on the project until the
Contractor s/person’s Work on the project has been completed and accepted by the governmental
entity.

Persons providing services on the project (“subcontractors” in § 406.096 [of the Texas Labor
Code]) - includes all persons or entities performing all or part of the services the Contractor has
undertaken to perform on the project, regardless of whether that person contracted directly with
the Contractor and regardless of whether that person has employees. This includes, without
limitation, independent Contractors, subcontractors, leasing companies, motor carriers, owner-
operators, employees of any such entity, or employees of any entity which furnishes persons to
provide services on the project. “Services” include, without limitation, providing, hauling, or
delivering equipment or materials, or providing labor, transportation, or other service related to
a project. “Services” does not include activities unrelated to the project, such as food/beverage
vendors, office supply deliveries, and delivery of portable toilets.

B. The Contractor shall provide coverage, based on proper reporting of classification codes
and payroll amounts and filing of any coverage agreements, that meets the statutory requirements
of Texas Labor Code, Section 401.011(44) for all employees of the Contractor providing services
on the project, for the duration of the project.

C. The Contractor must provide a certificate of coverage to the governmental entity prior to
being awarded the contract.

D. If the coverage period shown on the Contractor’s current certificate of coverage ends
during the duration of the project, the Contractor must, prior to the end of the coverage period,
file a new certificate of coverage with the governmental entity showing that coverage has been
extended.

E. The Contractor shall obtain from each person providing services on a project, and provide
to the governmental entity:

(1) a certificate of coverage, prior to that person beginning work on the project, so the
governmental entity will have on file certificates of coverage showing coverage for all
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persons providing services on the project; and

(2)  no later than seven calendar days after receipt by the Contractor, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of the project.

F. The Contractor shall retain all required certificates of coverage for the duration of the
project and for one year thereafter.

G. The Contractor shall notify the governmental entity in writing by certified mail or personal
delivery, within 10 calendar days after the Contractor knew or should have known, or any change
that materially affects the provision of coverage of any person providing services on the project.

H The Contractor shall post on each project site a notice, in the text, form and manner
prescribed by the Division of Workers’ Compensation, informing all persons providing services
on the project that they are required to be covered, and stating how a person may verify coverage
and report lack of coverage.

I The Contractor shall contractually require each person with whom it contracts to provide
services on a project, to:

(1)  provide coverage, based on proper reporting of classification codes and payroll
amounts and filing of any coverage agreements, that meets the statutory requirements of
Texas Labor Code, Section 401.011(44) for all of its employees providing services on the
project, for the duration of the project;

(2)  provide to the Contractor, prior to that person beginning work on the project, a
certificate of coverage showing that coverage is being provided for all employees of the
person providing services on the project, for the duration of the project;

(3)  provide the Contractor, prior to the end of the coverage period, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of the project;

(4) obtain from each other person with whom it contracts, and provide to the
Contractor:

(a) A certificate of coverage, prior to the other person beginning work on the
project; and

(6) A new certificate of coverage showing extension of coverage, prior to the
end of the coverage period, if the coverage period shown on the current certificate
of coverage ends during the duration of the project;

(3) retain all required certificates of coverage on file for the duration of the project
and for one year thereafter;

(6) notify the governmental entity in writing by certified mail or personal delivery,
within 10 calendar days after the person knew or should have known, of any change that
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materially affects the provision of coverage of any person providing services on the
project; and

(7) Contractually require each person with whom it contracts to perform as required
by Sections (a) - (g), with the certificates of coverage to be provided to the person for whom
they are providing services.

J. By signing this Agreement, or providing, or causing to be provided a certificate of
coverage, the Contractor is representing to the governmental entity that all employees of the
Contractor who will provide services on the project will be covered by workers’ compensation
coverage for the duration of the project; that the coverage will be based on proper reporting of
classification codes and payroll amounts; and that all coverage agreements will be filed with the
appropriate insurance carrier or, in the case of a self-insured, with the Commission’s Division of
Self-Insurance Regulation. Providing false or misleading information may subject the Contractor
to administrative penalties, criminal penalties, civil penalties, or other civil actions.

K The Contractor’s failure to comply with any of these provisions is a breach of contract by
the Contractor that entitles the governmental entity to declare the Agreement void if the Contractor
does not remedy the breach within ten calendar days after receipt of notice of breach from the
governmental entity.”

27.09 Certificates of Insurance, Certificates of Insurance shall be prepared and executed by the insurance
company or its authorized agent on the most current State of Texas Department of Insurance-approved form, and
shall contain the following provisions and warranties:

(a) The company is authorized to do business in the State of Texas.

(b)  The insurance policies provided by the insurance company are underwritten on forms that have
been provided by the Department of Insurance or ISO.

(c) Original endorsements affecting coverage required by this section shall be furnished with the
certificates of insurance.

28. BOND PROVISIONS

28.01 Pursuant to Section 2253.021 of the Texas Government Code, for all public works contracts with
governmental entities, a payment bond is required if the Contract Amount exceeds $50,000, and a performance
bond is required if the Contract Amount exceeds $100,000. Below those amounts, the City may require payment
and/or performance bonds. In the event a performance or payment bond or both is required either by law or in
the City’s discretion, such bonds shall be executed in accordance with all requirements of Chapter 3503 of the
Texas Insurance Code, all other applicable law, and the following:

(a)  The Contractor shall execute performance and payment bonds for the full Contract Amount and,
if required by Contractor’s surety to cover increases in the dollar amounts or amount of Work that is
increased by a duly authorized change order, Contractor shall secure performance and payment bond riders
to increase the dollar amounts and coverages of the performance and payment bonds.

(b)  The bond surety shall be authorized under the laws of the State of Texas to provide a performance
and payment bond and shall have attached proof of authorization of the surety to act in the performance
and payment of bonds.

Contract No. 23300393
Construction Agreement Over $50,000
Form 12-15-2022 Page | 29

Page 111 of 353



(©) The Contractor shall provide original, sealed, and complete counterparts of the executed bonds in
the forms required by the Contract Documents, which are attached as Exhibit B, together with valid
original powers of attorney, at the time of execution of this Agreement by Contractor and prior to the
commencement of work. Copies of the executed bonds shall be attached hereto as Exhibit B.

(d) The performance and payment bonds, and any subsequently issued bond riders, shall remain in
effect for a period of one (1) year after Final Completion of the Work and shall be extended for any
warranty work to cover the warranty period.

(e) If at any time during the execution of this Agreement in the required period thereafter, the bond or
bonds become invalid or ineffective for any reason, the Contractor shall promptly supply within ten (10)
days such other bond or bonds, which bond or bonds shall assure performance or payment as required.

28.02 The Contractor may make such changes and alterations as the City may require in the Work or any part
thereof without affecting the validity of this Agreement and any accompanying bond. If such changes or
alterations diminish the quantity of the work to be done, they shall not constitute the basis for any claim for
damages or anticipated profits. If the City makes changes or alterations that render useless any work already done
or material already used in said work, then the City shall compensate the Contractor for any material or labor so
used, and for any actual loss occasioned by such change due to actual expenses incurred in preparation for the
Work as originally planned, in accordance with the provisions of Article 17.

29. SURETY

29.01 If the Contractor has abandoned the Project or the City has terminated the Contract for cause and the
Contractor’s Surety, after notice demanding completion is sent, fails to commence the completion of the Work in
compliance with this Agreement, then the City at its option may provide for completion of the Work in either of
the following manners:

(a) The City may employ such force of men and use of instruments, machinery, equipment, tools,
materials, and supplies as said the City may deem necessary to complete the Work and charge the expense
of such labor, machinery, equipment, tools, materials, and supplies to the Contractor, and the expense so
charged shall be deducted and paid by the City out of such monies as may be due or that may thereafter
at any time become due to the Contractor and Surety.

(b) The City may, after notice published as required by law, accept sealed bids and let this Agreement
for the completion of the Work under substantially the same terms and conditions that are provided in this
Agreement. In case of any increase in cost to the City under the new agreement as compared to what
would have been the cost under this Agreement, such increase together with all of the City’s damages due
to Contractor’s abandonment and/or default, including liquidated damages, as provided pursuant to
Section 38, entitled “TERMINATION FOR CAUSE” shall be charged to the Contractor and the surety
shall be and remain bound therefor. However, should the cost to complete such new agreement prove to
be less than that which would have been the cost to complete the Work under this Agreement, the
Contractor shall be credited therewith after all deductions are made in accordance with this Agreement.

29.02 Should the cost to complete the Work exceed the Contract Amount and the Contractor fails to pay the
amount due to the City within the time designated and there remains any machinery, equipment, tools, materials,
or supplies on the Project site, notice thereof, together with an itemized list of such equipment and materials, shall
be mailed to the Contractor at its respective address designated in this Agreement; provided, however, that actual
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written notice given in any manner shall satisfy this condition. After mailing, or otherwise giving such notice,
such property shall be held at the risk of the Contractor subject only to the duty of City's Representative to exercise
ordinary care to protect such property. After fifteen (15) calendar days from the date of said notice, City's
Representative may sell such machinery, equipment, tools, materials, or supplies and apply the net sum derived
from such sale to the credit of the Contractor. Such sale may be made at either public or private sale, with or
without notice, as City's Representative may elect. City's Representative shall release any machinery, equipment,
tools, materials, or supplies which remain on the job site and belong to persons other than the Contractor to their
proper owners.

29.03 In the event the account shows that the cost to complete the Work is less than that which would have been
the cost to City had the Work been completed by the Contractor under the terms of this Agreement, or when the
Contractor shall pay the balance shown to be due by them to the City, then all machinery, equipment, tools,
materials, or supplies left on the Project site shall be turned over to the Contractor.

30. COMPLIANCE WITH LAW

30.01 The Contractor's work and materials shall comply with all state and federal laws, municipal ordinances,
regulations, codes, and directions of inspectors appointed by proper authorities having jurisdiction.

30.02 The Contractor shall perform and require all subcontractors to perform the Work in accordance with
applicable laws, codes, ordinances, and regulations of the State of Texas and the United States and in compliance
with OSHA and other laws as they apply to its employees. In the event any of the conditions of the specifications
violate the code for any industry, then such code conditions shall prevail.

30.03 The Contractor shall follow all applicable state and federal laws, municipal ordinances, and guidelines
concerning soil erosion and sediment control throughout the Project and warranty term.

31. SAFETY PRECAUTIONS

31.01 All safety measures, policies and precautions at the site are a part of the construction techniques and
processes for which the Contractor shall be solely responsible. The Contractor is solely responsible for handling
and use of hazardous materials or waste, and informing employees of any such hazardous materials or waste. The
Contractor shall provide copies of all hazardous materials and waste data sheets to the College Station Fire
Department marked "Attn.: Assistant Chief".

31.02 The Contractor has the sole obligation to protect or warn any individual of potential hazards created by
the performance of the Work set forth herein. The Contractor shall, at its own expense, take such precautionary
measures for the protection of persons, property, and the Work as may be necessary.

31.03 The Contractor shall be held responsible for all damages to property, personal injuries and/or death due to
failure of safety devices of any type or nature that may be required to protect or warn any individual of potential
hazards created by the performance of the Work set forth herein; and when any property damage is incurred, the
damaged portion shall immediately be replaced or compensated for by the Contractor at its own cost and expense.

31.04 Contractor agrees that it shall not transport to, use, generate, dispose of, or install at the Project site any
Hazardous Substance (as defined in this Agreement, except in accordance with applicable Environmental Laws.
Further, in performing the Work, Contractor shall not cause any release of Hazardous Substances into, or
contamination of, the environment, including the soil, the atmosphere, any water course or ground water, except
in accordance with applicable Environmental Laws (as defined in this Agreement). In the event Contractor
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engages in any of the activities prohibited in this Section 31.04 to the fullest extent permitted by law,
Contractor hereby indemnifies and holds City and all of its respective officials, agents and employees
harmless from and against any and all claims, damages, losses, causes of action, suits and liabilities of every
kind, including, but not limited to, expenses of litigation, court costs, punitive damages and attorneys’ fees,
arising out of, incidental to or resulting from the activities prohibited in this section 31.04.

31.05 In the event Contractor encounters on the Project site any Hazardous Substance, or what Contractor may
reasonably believe to be a Hazardous Substance, and which is being introduced to the Work, or exists on the
Project site, in a manner violative of any applicable Environmental Laws, Contractor shall immediately stop work
in the area affected and report the condition to City in writing. The Work in the affected area shall not thereafter
be resumed except by written authorization of City if in fact a Hazardous Substance has been encountered and
has not been rendered harmless. In the event Contractor fails to stop the Work upon encountering a Hazardous
Substance at the Project site, to the fullest extent permitted by law, Contractor hereby indemnifies and holds
City and all of its officials, agents and employees harmless from and against any and all claims, damages,
losses, causes of action, suits and liabilities of every kind, including, but not limited to, expenses of litigation,
court costs, punitive damages and attorneys' fees, arising out of, incidental to or resulting from
Contractor's failure to stop the Work.

31.06 City and Contractor may enter into a separate agreement and/or Change Order for Contractor to remediate
and/or render harmless the Hazardous Substance, but Contractor shall not be required to remediate and/or render
harmless the Hazardous Substance absent such agreement. Contractor shall not be required to resume work in
any area affected by the Hazardous Substance until such time as the Hazardous Substance has been remediated
and/or rendered harmless.

31.07 Tt is the Contractor's responsibility to comply with all Environmental Laws (as defined in this Agreement)
based on the law in effect at the time its services are rendered and to comply with any amendments to those laws
for all services rendered after the effective date of any such amendments.

32. TRENCH SAFETY

The Contractor must comply with Texas law regarding trench excavation exceeding five feet in depth and in
accordance with the following items:

32.01 The Contractor must comply with the requirements of Subchapter 756 of the Tex. Health & Safety Code
Ann. §756.022-023, and the requirements of 29 C.F.R., Subpart P — Excavations (sections 1926.650 et. seq.) of
the Occupational Safety and Health Administration Standards, as amended.

32.02 The Contractor must include a separate pay item for trench safety complying with trench safety
requirements, stating a unit price per linear foot of trench safety systems, as measured along the centerline of
trench including manholes and other line structures.

32.03 Before beginning work on this project, the Contractor must submit to the City a complete trench safety
program that complies with state and federal regulations. It is the sole duty, responsibility and prerogative of the
Contractor, not the City, to determine the specific applicability of the designed trench safety systems to each field
condition encountered on the project.

32.04 The Contractor must provide the City the name of the “competent person” required by OSHA standards
to perform the trench safety inspections. The Contractor must make daily inspections to ensure that the systems
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comply with all applicable laws and regulations, and must maintain a permanent record of daily inspections
available for examination by the City or other government authority.

32.05 If evidence of possible cave-ins or slides is apparent, the Contractor must cease all work in the trench and
surrounding area until the necessary precautions have been taken by the Contractor to safeguard personnel
entering the trench.

33. INDEMNITY

33.01 CONTRACTOR SHALL PROTECT, DEFEND, HOLD HARMLESS AND INDEMNIFY THE
CITY FROM ANY AND ALL CLAIMS, DEMANDS, EXPENSES, LIABILITY OR CAUSES OF
ACTION FOR INJURY TO ANY PERSON, INCLUDING DEATH, AND FOR DAMAGE TO ANY
PROPERTY, TANGIBLE OR INTANGIBLE, OR FOR ANY BREACH OF CONTRACT ARISING OUT
OF OR IN ANY MANNER CONNECTED WITH THE WORK DONE BY ANY PERSON UNDER THE
CONTRACT DOCUMENTS. IT IS THE INTENT OF THE PARTIES THAT THIS PROVISION SHALL
EXTEND TO, AND INCLUDE, ANY AND ALL CLAIMS, CAUSES OF ACTION OR LIABILITY
CAUSED BY THE CONCURRENT, JOINT AND/OR CONTRIBUTORY NEGLIGENCE OF THE
CITY, AN ALLEGED BREACH OF AN EXPRESS OR IMPLIED WARRANTY BY THE CITY OR
WHICH ARISES OUT OF ANY THEORY OF STRICT OR PRODUCTS LIABILITY.

33.02 The indemnification contained in Section 33.01 shall include but not be limited to the following
specific instances:

(a) The City is damaged due to the act, omission, mistake, fault or default of the Contractor.

(b) In the event of any claims for payment for goods or services brought by any material
suppliers, mechanics, laborers, or other subcontractors.

(c) In the event of any and all injuries to or claims of adjacent property owners caused by the
Contractor, its agents, employees, and representatives.

(d) In the event of any damage to the floor, walls, etc., caused by the Contractor's personnel or
equipment during installation.

(e) The removal of all debris related to the Work.
® The acts and omissions of the subcontractors it hired.

(® The Contractor's failure to comply with applicable federal, state, or local regulations, that
touch upon or concern the maintenance of a safe and protected working environment and the safe
use and operation of machinery and equipment in that working environment, no matter where fault
or responsibility lies.

33.03 The indemnification obligations of the Contractor under this section shall not extend to include the
liability of any professional engineer, the architect, their consultants, and agents or employees of any of
them arising out of (1) the preparation or approval of maps, drawings, opinions, reports, surveys, Change
Orders, designs or specifications, or (2) the giving of or the failure to give directions or instructions by the
professional engineer, the architect, their consultants, and agents and employees of any of them, provided
such giving or failure to give is the primary cause of the injury or damage.
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33.04 1Itis agreed with respect to any legal limitations now or hereafter in effect and affecting the validity
or enforceability of the indemnification obligation under Section 33.01, such legal limitations are made a
part of the indemnification obligation and shall operate to amend the indemnification obligation to the
minimum extent necessary to bring the provision into conformity with the requirements of such limitations,
and as so modified, the indemnification obligation shall continue in full force and effect.

33.05 The indemnity provisions provided herein shall survive the termination or expiration of this
Agreement.

33.06 The indemnification obligations under this section shall not be limited by any limitation on the
amount or type of damages, compensation or benefits payable by or for Contractor under workers
compensation acts, disability benefit acts or other employee benefit acts. There shall be no additional
indemnification other than as set forth in this section. All other provisions regarding the same subject
matter shall be declared void and of no effect.

34. RELEASE

34.01 The Contractor assumes full responsibility for the Work to be performed hereunder, and hereby
releases, relinquishes, and discharges the City, its officers, agents, and employees from all claims, demands,
and causes of action of every kind and character, including the cost of defense thereof, for any injury to or
death of any person (whether employees of either party or other third parties) and any loss of or damage
to any property (whether property of either of the parties hereto, their employees, or of third parties) that
is caused by or alleged to be caused by, arising out of, or in connection with the Contractor's Work to be
performed hereunder. This release shall apply regardless of whether said claims, demands, and causes of
action are covered in whole or in part by insurance, and in the event of injury, death, property damage, or
loss suffered by the Contractor, any subcontractor, or any person or organization directly or indirectly
employed by any of them to perform or furnish work on the Project, this release shall apply regardless of
whether such injury, death, loss, or damage was caused in whole or in part by the negligence of the City.
There shall be no additional release or hold harmless provision other than as set forth in this section. All
other provisions regarding the same subject matter shall be declared void and of no effect.

35. PERMITS AND LICENSES

35.01 The Contractor shall secure and pay for all necessary permits and licenses, governmental fees, and
inspections necessary for the proper execution and completion of the Work. During this Agreement term and/or
period during which the Contractor is working, it shall give all notices and comply with all laws, ordinances,
rules, regulations, and lawful orders of any public authority bearing on the performance of the Work.

36. ROYALTIES AND LICENSING FEES

36.01 THE CONTRACTOR SHALL PAY ALL ROYALTIES AND LICENSING FEES. THE
CONTRACTOR SHALL HOLD THE CITY HARMLESS AND INDEMNIFY THE CITY FROM THE
PAYMENT OF ANY ROYALTIES, DAMAGES, LOSSES OR EXPENSES INCLUDING ATTORNEY’S
FEES FOR SUITS, CLAIMS OR OTHERWISE, GROWING OUT OF INFRINGEMENT OR ALLEGED
INFRINGEMENT OF PATENTS, MATERIALS AND METHODS USED IN THE PROJECT. IT SHALL
DEFEND ALL SUITS OR CLAIMS FOR INFRINGEMENT OF ANY PATENT RIGHTS. FURTHER, IF THE
CONTRACTOR HAS REASON TO BELIEVE THAT THE DESIGN, SERVICE, PROCESS, OR PRODUCT
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SPECIFIED IS AN INFRINGEMENT OF A PATENT, IT SHALL PROMPTLY GIVE SUCH INFORMATION
TO CITY’S REPRESENTATIVE.

37. BREACH OF CONTRACT & DAMAGES

37.01 The City shall have the right to declare the Contractor in breach of this Agreement for cause when the
City determines that this Agreement is not being performed according to its understanding of the intent and
meaning of this Agreement. Such breach shall not in any way invalidate, abrogate, or terminate the Contractor's
obligations under this Agreement.

37.02 Without prejudice to any other legal or equitable right or remedy that the City would otherwise possess
hereunder or as a matter of law, the City upon giving the Contractor five (5) calendar days prior written notice
shall be entitled to damages for breach of contract, upon but not limited to the following occurrences:

(a) If the Contractor shall fail to remedy any default after written notice thereof from City's
Representative, as City's Representative shall direct; or

(b)  If the Contractor shall fail for any reason other than the failure by City's Representative to make
payments called upon when due; or

(c) If the Contractor commits a substantial default under any of the terms, provisions, conditions, or
covenants contained in this Agreement.

38. TERMINATION FOR CAUSE

38.01 At any time, and without prejudice to any other legal or equitable right or remedy that the City would
otherwise possess hereunder or as a matter of law, the City upon giving the Contractor five (5) calendar days prior
written notice shall be entitled to terminate this Agreement in its entirety for any of the following:

(a)  If the Contractor becomes insolvent, commits any act of bankruptcy, makes a general assignment
for the benefit of creditors, or becomes the subject of any proceeding commenced under any statute or law
for the relief of debtors and, after notice, fails to provide adequate assurance that it can remedy all of its
defaults; or

(b)  Ifareceiver, trustee, or liquidator of any of the property or income of the Contractor is appointed;
or

(¢)  Ifthe Contractor fails to prosecute the Work or any part thereof with diligence necessary to insure
its progress and completion as prescribed by the time schedules; or

(d) If the Contractor fails to remedy any default within ten (10) calendar days after written notice
thereof from City's Representative, as City's Representative shall direct; or

(e) If the Contractor fails for any reason other than the failure by City's Representative to make
payments called upon when due; or

()] If the Contractor abandons the Work.
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(2 If the Contractor commits a material default under any of the terms, provisions, conditions, or
covenants contained in this Agreement.

39. TERMINATION FOR CONVENIENCE

39.01 The performance of the Work may be terminated at any time in whole or, from time to time, in part, by
the City for its convenience. Any such termination shall be effected by delivery to the Contractor of a written
notice (notice of termination) specifying the extent to which performance of the Work is terminated, and the date
upon which termination becomes effective.

39.02 In the event of termination for convenience, the Contractor shall only be paid the reasonable value of the
Work performed prior to the effective date of the termination notice and shall be further subject to any claim the
City may have against the Contractor under other provisions of this Agreement or as a matter of law. In the event
of termination for convenience, Contractor Waives and Releases any claim for lost profit, other than profit on
Work performed prior to the effective date of such termination.

40. RIGHT TO COMPLETE

40.01 If this Agreement is terminated for cause, the City shall have the right but shall not be obligated to
complete the Work itself or by others; and to this end, the City shall be entitled to take possession of and use such
equipment, without rental obligation therefor, and materials as may be on the job site, and to exercise all rights,
options, and privileges of the Contractor under its subcontracts, purchase orders, or otherwise; and the Contractor
shall promptly assign such rights, options, and privileges to City. If the City elects to complete the Work itself
or by others, pursuant to the foregoing, then the Contractor and/or Contractor’s surety will reimburse City for all
costs incurred by the City (including, without limitation, applicable, general, administrative expenses, field
overhead, the cost of necessary equipment, materials, field labor, additional fees paid to architects, engineers,
attorneys or others to assist the City in connection with the termination and liquidated damages) in completing
and/or correcting work by the Contractor that fails to meet any requirement of this Agreement or the other
Contract Documents.

41. CLOSE OUT

41.01 After receipt of a notice of termination, whether for cause or convenience, unless otherwise directed by
City's Representative, the Contractor shall, in good faith and to the best of its ability, do all things necessary in
the light of such notice to assure the efficient and proper closeout of the terminated work (including the protection
of City's property). Among other things, the Contractor shall, except as otherwise directed or approved by City's
Representative, do the following:

(a) Stop the work on the date and to the extent specified in the notice of termination;

(b)  Place no further orders or subcontracts for services, equipment, or materials, except as may be
necessary for completion of such portion of the Work as is not terminated;

(c) Terminate all orders and subcontracts to the extent that they relate to the performance of the Work
terminated by the notice of termination;
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(d)  Assign to City's Representative, in the manner and to the extent directed by it, all of the right, title,
and interest of the Contractor under the orders or subcontracts so terminated; in which case, City's Repre-
sentative shall have the right to settle or pay any or all claims arising out of the termination of such orders
and subcontracts;

(e) With the approval of City's Representative, settle all outstanding liabilities and all claims arising
out of such termination, orders, and subcontracts;

® Deliver to City's Representative, when directed by City's Representative, all documents and all
property, which if the Work had been completed, Contractor would have been required to account for or
deliver to City's Representative, and transfer title to such property to City's Representative to the extent
not already transferred.

42. TERMINATION CONVERSION

42.01 Upon determination of Court of competent jurisdiction that termination of the Contractor pursuant to
Section 38 was wrongful and/or otherwise improper, such termination will be deemed converted to a termination
for convenience pursuant to Section 39 and Contractor’s remedy for such termination shall be limited to the
recovery of the payments permitted for termination for convenience as set forth in Section 39.

43. HIRING

43.01 During the term of this Agreement and for a period of one (1) year thereafter, the Contractor agrees not to
solicit for hire any employee or employees of the City that were associated with work specified under this
Agreement. In the event that this provision is breached by the Contractor, the Contractor agrees to pay the City
damages in the amount equal to twelve (12) months of the employee's total compensation plus any legal expenses
associated with enforcement of this provision.

44. ASSIGNMENT

44.01 This Agreement and the rights and obligations contained herein may not be assigned by the Contractor
without the prior written approval of the City.

45. EFFECTIVE DATE

45.01 This Agreement goes into effect when duly approved by all the parties hereto and is contingent upon
Contractor obtaining the bonds required herein.

46. OTHER TERMS

46.01 Imvalidity. If any provision of this Agreement shall be held to be invalid, illegal or unenforceable by a
court or other tribunal of competent jurisdiction, the validity, legality, and enforceability of the remaining
provisions shall not in any way be affected or impaired thereby. The parties shall use their best efforts to replace
the respective provision or provisions of this Agreement with legal terms and conditions approximating the
original intent of the parties.

46.02 Prioritization. Contractor and City agree that City is a political subdivision of the State of Texas and is
thus subject to certain laws. Because of this there may be documents or portions thereof added by Contractor to
this Agreement as exhibits that conflict with such laws, or that conflict with the terms and conditions herein
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excluding the additions by Contractor. In either case, the applicable law or the applicable provision of this
Agreement excluding such conflicting addition by Contractor shall prevail. The parties understand this section
comprises part of this Agreement without necessity of additional consideration.

46.03 Written Notice. Unless otherwise specified, written notice shall be deemed to have been duly served if
delivered in person to the individual or to a member of the firm or to any officer of the corporation for whom it
is intended or if it is delivered or sent certified mail to the last business address as listed herein. Each party will
have the right to change its business address by at least thirty (30) calendar days written notice to the other parties
in writing of such change.

46.04 Entire Agreement. Itis understood that this Agreement contains the entire agreement between the parties
and supersedes any and all prior agreements, arrangements, or understandings between the parties relating to the
subject matter. No oral understandings, statements, promises or inducements contrary to the terms of this
Agreement exist. This Agreement cannot be changed or terminated orally. No verbal agreement or conversation
with any officer, agent or employee of the City, either before or after the execution of this Agreement, shall affect
or modify any of the terms or obligations hereunder.

46.05 Amendment. No amendment to this Agreement shall be effective and binding unless and until it is
reduced to writing and signed by duly authorized representatives of both parties.

46.06 Mediation. After receipt of a written notice of a claim, the City may elect to refer the matter to the City’s
Consultant, City's Representative or another party for review. Contractor will attend meetings called to review
and discuss the claims and mitigation of the problem, and shall furnish any reasonable factual backup for the
claim requested. The City may also elect to defer consideration of the claim until the Work is completed, in
which case the same review options shall be available to the City at the completion of the Work. At any stage,
the City, at its sole discretion, is entitled to refer a claim to mediation under the Construction Industry Mediation
Rules of the American Arbitration Association, and, if this referral is made, Contractor will take part in the
mediation process. The filing, mediation or rejection of a claim does not entitle Contractor to stop performance
of the Work. The Contractor shall proceed diligently with performance of the Contract during the pendency of
any claim, excepting termination or under City's direction to stop the Work. Agreements reached in mediation
shall be enforceable as settlement agreements in any court having jurisdiction thereof. The parties shall share the
Mediator's fee and any filing fees equally and the Mediation shall be held in College Station, Texas.

46.07 Arbitration. In the event of a dispute and upon the mutual written consent of both parties, the parties
may agree to arbitration without waiving any of their other rights hereunder.

46.08 Choice of Law and Place of Performance. This Agreement has been made under and shall be governed
by the laws of the State of Texas. Performance and all matters related thereto shall be in Brazos County, Texas,
United States of America.

46.09 Authority to do business. The Contractor represents that it has a certificate of authority, authorizing it
to do business in the State of Texas, a registered agent and registered office during the duration of this Agreement.

46.10 Authority to Contract. Each party has the full power and authority to enter into and perform this
Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and
empowered to enter into this Agreement. The persons executing this Agreement hereby represent that they have
authorization to sign on behalf of their respective corporations.
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46.11 Waiver. Failure of any party, at any time, to enforce a provision of this Agreement shall in no way
constitute a waiver of that provision nor in any way affect the validity of this Agreement, any part hereof, or the
right of the City thereafter to enforce each and every provision hereof. No term of this Agreement shall be deemed
waived or breach excused unless the waiver shall be in writing and signed by the party claimed to have waived.
Furthermore, any consent to or waiver of a breach will not constitute consent to or waiver of or excuse of any
other different or subsequent breach.

46.12 Headings, Gender, Number. The article headings are used in this Agreement for convenience and
reference purposes only and are not intended to define, limit, or describe the scope or intent of any provision of
this Agreement and shall have no meaning or effect upon its interpretation. Words of any gender used in this
Agreement shall be held and construed to include any other gender, and words in the singular number shall be
held to include the plural, and vice versa, unless the context requires otherwise.

46.13 Agreement Read. The parties acknowledge that they have had opportunity to consult with counsel of
their choice, have read, understand and intend to be bound by the terms and conditions of this Agreement.

46.14 Multiple Originals. It is understood and agreed that this Agreement may be executed in a number of
identical counterparts, each of which shall be deemed an original for all purposes.

46.15 Notice of Indemnification. City and Contractor hereby acknowledge and agree that this Agreement
contains certain indemnification obligations and covenants.

46.16 Verification No Boycott. To the extent applicable, this Contract is subject to the following:

(a) Boycott Israel. If this Contract is for goods and services subject to § 2270.002 Texas Government Code,
Contractor verifies that it (i) does not boycott Israel; and (ii) will not boycott Israel during the term of
this Contract;

(b) Boycott Firearms. If this Contract is for goods and services subject to § 2274.002 Texas Government
Code, Contractor verifies that it (i) does not have a practice, policy, guidance, or directive that
discriminates against a firearm entity or firearm trade association; and (ii) will not discriminate during
the term of the contract against a firearm entity or firearm trade association; and

(c¢) Boycott Energy Companies. Subject to § 2274.002 Texas Government Code Contractor herein verifies
that it (i) does not boycott energy companies; and (ii) will not boycott energy companies during the term
of this Contract.
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List of Exhibits

Wage Rates

Performance & Payment Bonds
Certificates of Insurance

Plans & Specifications
Construction Schedule
Schedule of Values

ARTAR >

E CONTRACTORS USA, LLC

By:__(luristopluur Jay

Printed Name: Christopher Jay

Title: Operations Manager

Date: 3/15/2023
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CITY OF COLLEGE STATION

By:

City Manager
Date:

APPROVED:

_ Jelun £ Baisled

City Attorne}/
Date: 3/15/2023
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Assistant Ci% Manager/CFO
Date: 3/15/2023
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EXHIBIT A
DAVIS BACON WAGE RATES
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"General Decision Number: TX20220007 ©1/07/2022
Superseded General Decision Number: TX20210007
State: Texas
Construction Types: Heavy and Highway

Counties: Atascosa, Bandera, Bastrop, Bell, Bexar, Brazos,
Burleson, Caldwell, Comal, Coryell, Guadalupe, Hays, Kendall,
Lampasas, McLennan, Medina, Robertson, Travis, Williamson and
Wilson Counties in Texas.

HEAVY (excluding tunnels and dams, not to be used for work on
Sewage or Water Treatment Plants or Lift / Pump Stations in
Bell, Coryell, McClennon and Williamson Counties) and HIGHWAY
Construction Projects

Note: Contracts subject to the Davis-Bacon Act are generally
required to pay at least the applicable minimum wage rate
required under Executive Order 14826 or Executive Order 13658.
Please note that these Executive Orders apply to covered
contracts entered into by the federal government that are
subject to the Davis-Bacon Act itself, but do not apply to
contracts subject only to the Davis-Bacon Related Acts,
including those set forth at 29 CFR 5.1(a)(2)-(69).

If the contract is entered into on or after January 3@, 2022, or
the contract is renewed or extended (e.g., an option is
exercised) on or after January 3@, 2822, Executive Order 14826
generally applies to the contract. The contractor must pay all
covered workers at least $15.0@ per hour (or the applicable wage
rate listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2022.

If the contract was awarded on or between January 1, 2815 and
January 29, 2022, and the contract is not renewed or extended on
or after January 36, 20822, Executive Order 13658 generally
applies to the contract. The contractor must pay all covered
workers at least $11.25 per hour (or the applicable wage rate
listed on this wage determination, if it is higher) for all
hours spent performing on that contract in 2022.

The applicable Executive Order minimum wage rate will be
adjusted annually. If this contract is covered by one of the
Executive Orders and a classification considered necessary for
performance of work on the contract does not appear on this wage
determination, the contractor must still submit a conformance
request.

Additional information on contractor requirements and worker

protections under the Executive Orders is available at
www .dol. gov/whd/govcontracts.

Modification Number Publication Date
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%

e 01/07/2022

SUTX2011-006 ©8/03/2011

Rates
CEMENT MASON/CONCRETE
FINISHER (Paving and
Structures)...cvvsvrescnrsonsanss $ 12.56

ELECTRICIAN. ... vs0sueveseseseaess$ 26.35

FORM BUILDER/FORM SETTER

Paving & Curb......v00uven..$ 12,94

Structures....vveereneenenne $ 12.87
LABORER
Asphalt Raker............... $ 12.12

Flagger.. . ieoereentreasasssPd 9,45
Laborer, Common.....sccce...d 10.50
Laborer, Utility............ $ 12.27
Pipelayer.....cessesavasesss$d 12,79
Work Zone Barricade

Servicer........ciiiiienann. $ 11.85

PAINTER {Structures).............$ 18.34

POWER EQUIPMENT OPERATOR:

Agricultural Tractor........ $ 12.69
Asphalt Distributor......... $ 15.55
Asphalt Paving Machine......$ 14.36
Boom Truck......cocvvecananns $ 18.36
Broom or Sweeper............$ 11.84
Concrete Pavement

Finishing Machine........... $ 15.48
Crane, Hydraulic 80 tons

or lesS.....ceuu.. veaeene...$ 18.36

Crane, Lattice Boom 86

tons or lesS...coviiaennena.$d 15.87
Crane, Lattice Boom over

80 tonNs. .. ..o reernnecnanan $ 19.38
Crawler Tractor......eeee0..% 15,67
Directional Drilling

LoCator.. . vvevreanrrncananns $ 11.67
Directional Drilling
Operator..ivacivensescassass$ 17,24
Excavator 59,000 lbs or

@SS uieeviosnsenenssvscnassd 12.88
Excavator over 50,000 1lbs...$ 17.71
Foundation Drill, Truck
Mounted.....covveviinnncesa.d 16.93
Front End Loader, 3 CY or

LeSS .. eeeersosncaassncananas % 13.e4
Front End Loader, Over 3 CY.$ 13.21
Loader/Backhoe.....vvveeens. $ 14.12
Mechanic........ccvvveceunn. $ 17.10
Milling Machine............. $ 14.18

Motor Grader, Fine Grade....$ 18.51
Motor Grader, Rough.........$ 14,63
Pavement Marking Machine....$ 19.17

Reclaimer/Pulverizer........ $ 12.88
Roller, Asphalt............. $ 12.78
Roller, Other......ccceve... $ 1e.50
SCraper...c.ccciceriieaanns $ 12.27
Spreader BOX...eeessavananes $ 14.04

Fringes
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Trenching Machine, Heavy....$ 18.48
Servicer......ciiiiiiiiiiianinnn, $ 14.51

Steel Worker
Reinforcing......cccvvvenunn $ 14.00
Structural....civvereenraees$ 19.29

TRAFFIC SIGNAL INSTALLER
Traffic Signal/Light Pole
Worker.....ovvevuvesnnnssss.$ 16.00

TRUCK DRIVER
Lowboy-Float...ceveusssnssed 15.66

Off Road Hauler............. $ 11.88
Single Axle......ccveveuunnn $ 11.79
Single or Tandem Axle Dump

Truck. . coieiiiiieiiianenaaan $ 11.68

Tandem Axle Tractor w/Semi
Trailer.ccevesececeinseanssd 12.81

WELDER. ...cvvavssnostnsasnssnasssd 15,97

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Note: Executive Order (EQ) 13786, Establishing Paid Sick Leave
for Federal Contractors applies to all contracts subject to the
Davis-Bacon Act for which the contract is awarded {and any
solicitation was issued) on or after January 1, 2017. If this
contract is covered by the EQ, the contractor must provide
employees with 1 hour of paid sick leave for every 30 hours
they work, up to 56 hours of paid sick leave each year.
Employees must be permitted to use paid sick leave for their
own illness, injury or other health-related needs, including
preventive care; to assist a family member (or person who is
like family to the employee) who is ill, injured, or has other
health-related needs, including preventive care; or for reasons
resulting from, or to assist a family member (or person who is
like family to the employee) who is a victim of, domestic
violence, sexual assault, or stalking. Additional information
on contractor requirements and worker protections under the EO
is available at www.dol.gov/whd/govcontracts.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of ""identifiers"" that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union average rate
(weighted union average rate).
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Union Rate Identifiers

A four letter classification abbreviation identifier enclosed
in dotted lines beginning with characters other than "“SU"" or
""UAVG"" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUMP198-005 €7/01/2014. PLUM is an abbreviation identifier of
the union, which prevailed in the survey for this
classification, which in this example would be Plumbers 9198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local ©198. The next number,
805 in the example, is an internal number used in processing
the wage determination. 87/01/2814 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

Union prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate,

Survey Rate Identifiers

Classifications listed under the ""SU"" identifier indicate that
no one rate prevailed for this classification in the survey and
the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that
classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA20612-6@7 5/13/2814. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2612 is the year of survey on which
these classifications and rates are based. The next number, @87
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survey completion
date for the classifications and rates under that identifier.

Survey wage rates are not updated and remain in effect until a
new survey is conducted.

Union Average Rate Identifiers

Classification(s) listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 188% of the data reported for the
classifications was union data. EXAMPLE: UAVG-OH-991@
08/29/2014. UAVG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. ©8/29/20814 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each year, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is
based.

WAGE DETERMINATION APPEALS PROCESS

1.} Has there been an initial decision in the matter? This can
be:
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an existing published wage determination

a survey underlying a wage determination

a Wage and Hour Division letter setting forth a position on
wage determination matter

a conformance (additional classification and rate) ruling

* L O* ¥ ¥

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Division National Office Branch of Wage Surveys, If the
response from this initial contact is not satisfactory, then
the process described in 2.) and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

26e Constitution Avenue, N.W.

Washington, DC 26218

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20218

4.} All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION"
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1. Payment greater than prevailing wage rate as listed within this document not prohibited per Texas
Government Code, Chapter 2258, Prevailing Wage Rates, Subchapter A. General Provisions.

2, Not less than the following hourly rates shall be paid for the various classifications of work required by
this project. Workers in classifications where rates are not identified shall be paid not less than the general
prevailing rate of "laborer" for the various classifications of work therein listed.

3. The hourly rate for legal holiday and overtime work shall not be less than one and one-half (1 & 1/2) times
the base hourly rate.

4. The rates listed are journeyman rates. Helpers may be used on the project and may be compensated at a
rate determined mutually by the worker and employer, commensurate with the experience and skill of the worker
but not at a rate less than 60% of the journeyman's wage as shown. Apprentices (enrolled in a federally certified
apprentice program) may be used at the percentage rates of the journeyman scale stipulated in their apprenticeship
agreement. At no time shall a journeyman supervise more than two (2) apprentices or helpers. All apprentices or
helpers shall be under the direct supervision of a journeyman working as a crew.

5. Except for Heavy/Highway Construction, building construction wage rates shall be paid to all workers
except those workers engaged in site work and construction beyond five feet of buildings.

Contract No. 23300399
Construction Agreement Qver $50,000
Form 12-15-2022
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EXHIBIT B
PERFORMANCE AND PAYMENT BONDS

Contract No, 23300399
Construction Agreement Over $50,000
Form 12-15-2022
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PERFORMANCE BOND

Bond No. 4406998

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
THE COUNTY OF BRAZOS §

THAT WE, & Contractors USA, LLC , as Principal, hereinafter called

“Contractor” and the other subscriber hereto FCCI Insurance Company , as

Surety, do hereby acknowledge ourselves to be held and firmly bound to the City of College Station, a municipal

corporation, in the sum of One Hundred Thousand Nine Hundred Thirty

and 83 /100 Dollars ($ 100/930.83--—- ) for the payment of which sum, well and truly to be made

to the City of College Station and its successors, the said Contractor and Surety do bind themselves, their heirs,

executors, administrators, successors, and assigns, jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT:
WHEREAS, the Contractor has on or about this day executed a Contract in writing with the City of

College Station for COCS Utilities Bldg. Restroom Remodel &

COCS Utilities Bldg. Exterior Plaster & Painting

b

all of such Work to be done as set out in full in said Contract Documents therein referred to and adopted by the

City Council, all of which are made a part of this instrument as fully and completely as if set out in full herein.

NOW THEREFORE, if the said Contractor shall faithfully and strictly perform Contract in all its terms,
provisions, and stipulations in accordance with its true meaning and effect, and in accordance with the Contract
Documents referred to therein and shall comply strictly with each and every provision of the Contract, including
all warranties and indemnities therein and with this bond, then this obligation shall become null and void and
shall have no further force and effect; otherwise the same is to remain in full force and effect.

It is further understood and agreed that the Surety does hereby relieve the City of College Station or its
representatives from the exercise of any diligence whatever in securing compliance on the part of the Contractor
with the terms of the Contract, including the making of payments thereunder and, having fully considered its
Principal’s competence to perform the Contract in the underwriting of this Performance Bond, the Surety hereby
waives any notice to it of any default, or delay by the Contractor in the performance of his Contract and agrees
that it, the Surety, shall be bound to take notice of and shall be held to have knowledge of all acts or omissions of
the Contractor in all matters pertaining to the Contract. The Surety understands and agrees that the provision in
the Contract that the City of College Station shall retain certain amounts due the Contractor until the expiration
of thirty (30) days from the acceptance of the Work is intended for the City’s benefit, and the City of College
Station shall have the right to pay or withhold such retained amounts or any other amount owing under the
Contract without changing or affecting the liability of the Surety hereon in any degree.

It is further expressly agreed by Surety that the City of College Station or its representatives are at liberty
at any time, without notice to the Surety, to make any change in the Contract Documents and in the Work to be

Contract No. 23300399
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done thereunder, as provided in the Contract, and in the terms and conditions thereof, or to make any change in,
addition to, or deduction from the Work to be done thereunder; and that such changes, if made, shall not in any
way vitiate the obligation in this bond and undertaking or release the Surety therefrom. Surety, for value received,
stipulates and agrees that any change in Contract Time or Contract Sum shall not in anywise affect its obligation
on this bond and it does hereby waive notice of any such change in Contract Time or Contract Sum.

It is further expressly agreed and understood that the Contractor and Surety will fully indemnify and hold
harmless the City of College Station from any liability, loss, cost, expense, or damage arising out of or in
connection with the Work done by the Contractor under the Contract. In the event that the City of College Station
shall bring any suit or other proceeding at law on the Contract or this bond or both, the Contractor and Surety
agree to pay to the City the actual amounts of attorneys’ fees incurred by the city in connection with such suit.

This bond and all obligations created hereunder shall be performable in Brazos County, Texas. This bond
is given in compliance with the provisions of Chapter 2253 of the Texas Government Code, as amended, which
is incorporated herein by this reference. However, all of the express provisions hereof shall be applicable whether
or not within the scope of said statute.

Notices required or permitted hereunder shall be in writing and shall be deemed delivered when actually
received or, if earlier, on the third day following deposit in a United State Postal Service post office or receptacle,
with proper postage affixed (certified mail, return receipt requested), addressed to the respective other party at
the address prescribed in the Contract Documents, or at such other address as the receiving party may hereafter
prescribe by written notice to the sending party. A copy of surety agent’s “Power of Attorney” must be attached
hereto.

IN WITNESS THEREOF, the said Contractor and Surety have signed and sealed this instrument on the
respective dates written below their signatures and have attached current Power of Attorney.

Contract No.23300399
Construction Agreement Over $50,000
Form 12-15-2022
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Bond No. 4406998

FOR THE CONTRACTOR:

ATTEST & SEAL:/(if a corporation) (SEAL)
WITNESS: (if not 4 corporation) E Contractors USA, LLC
(Name of Contractor)

By: By: 2\
Name: MARIA éw‘d—-\/*‘\j Name: ﬂ ,HZK\S\)@\’
Title: AP MN Title: D‘pe-ah”nolds N\ANME@-
Date: 3/2*3/ 202-3 Date: _3/ 2_3/ 2.02—3

{ ! 7 !
FOR THE SURETY:
ATTEST/WITNESS (SEAL) FCCI Insurance Company

(Full Name of Surety)

By: %M\ 6300 University Parkway
Name: Jason Nobles Sarasota, FL 34240 - 8424

, (Address of Surety for Notice)
Title: Surety Witness

Date. 3 / 2.3,/ 2023 By:%ﬁ'\

Name: Jennifer Upton

Title: Attorney-in-Fact

Date: 3/23/ 202-3

FOR THE CITY: THE FOREGOING BOND IS ACCEPTED ON
BEHALF OF THE CITY OF COLLEGE
REVIEWED: STATION, TEXAS:
bl A, Kaisled
City Attorney City Manager

NOTE: Date of bonds must be on_or after the date of execution by City.

Contract No.23300399
Construction Agreement Over $50,000
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TEXAS STATUTORY PAYMENT BOND

Bond No. 4406998

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
THE COUNTY OF BRAZOS §

THATWE, E Contractors USA, LLC , as Principal, hereinafter

called “Principal” and the other subscriber hereto FCCI Insurance Company ,a

corporation organized and existing under the laws of the State of Florida , licensed to business in the

State of Texas and admitted to write bonds, as Surety, herein after called “Surety”, do hereby acknowledge

ourselves to be held and firmly bound to the City of College Station, a municipal corporation, in the sum of
One Hundred Thousand Nine Hundred Thirty and

83/100 Dollars ($100,930.83-—— ) for payment whereof, the said Principal and Surety bind

themselves, and their heirs, administrators, executors, successors and assigns jointly and severally.

THE CONDITIONS OF THIS OBLIGATION ARE SUCH THAT: ?> RD
WHEREAS, Principal has entered into a certain contract with the City of College Station, dated the 2—
day of '\A—/*‘R(jt"[‘ ,20 2,3,f0r COCS Utilities Bldg. Restroom Remodel &

COCS Utilities Bldg. Exterior Plaster & Painting

referred to and made a part hereof as fully and to the same extent as if copied at length herein.

NOW THEREFORE, the condition of this obligation is such that if Principal shall pay all claimants
supplying labor and material to him or a subcontractor in the prosecution of the Work provided for in said contract,
then, this obligation shall be null and void; otherwise to remain in full force and effect;

PROVIDED, HOWEVER, that this bond is executed pursuant to the provisions of Chapter 2253 of the
Texas Government Code and all liabilities on this bond shall be determined in accordance with the provisions,
conditions and limitations of said Code to the same extent as if it were copied at length herein.

Surety, for value received, stipulates and agrees that any change in Contract Time or Contract Sum shall
not in anywise affect its obligation on this bond, and it does hereby waive notice of any such change in Contract
Time or Contract Sum. A copy of surety agent’s “Power of Attorney” must be attached hereto.

IN WITNESS THEREOF, the said Principal and Surety have signed and sealed this instrument on the
respective dates written below their signatures.

Contract No. 23300399
Construction Agreement Over $50,000
Form 12-15-2022

Page 134 of 353



FOR THE CONTRACTOR:

ATTEST & SEAL: (if a corporation)
WITNESS: (if net.a corporation)

By: . /

(SEAL)

Name: MMIA’ ép‘/‘\’L\/CA’M
Title: —A/PM

Date: 3/ 23’// 2023

E Contractors USA,
(Name of Contractor)

By: W
al—\lz ® &\(
tite:_ Obecarions Mg
Date: 3/2-3//2023

LLC

Name:

FOR THE SURETY:

ATTEST/WITNESS (SEAL)

Noimie: n Nobles

Title: Surety Witness

Date: 3'/2-3/2023

FCCI Insurance Company
(Full Name of Surety)

6300 University Parkway

Sarasota, FL 34240 - 8424
(Address of Surety for Notice)

%&é

fer Upton

Na

Title: Attorney-in-Fact

Date: 3‘/23/ 2023

FOR THE CITY:

REVIEWED:

bolun. 0. taislet
City Attorney

THE FOREGOING BOND IS ACCEPTED ON
BEHALF OF THE CITY OF COLLEGE
STATION, TEXAS:

City Manager

NOTE: Date of bonds must be on or after the date of execution by City.

Contract No.23300399
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F I INSURANCE
GROUP

GENERAL POWER OF ATTORNEY

Know all men by these presents: That the FCCI Insurance Company, a Corporation organized and existing under
the laws of the State of Florida (the “Corporation”) does make, constitute and appoint:
Allen Bale; Chris Brower; Dana Mickey; Dane Bubela; Daniel Cokenour; Ericka Hamman; Greg Wilkerson;
Jason Nobles; Jennifer Upton; Margery Hall; Nikki Adams; Parker Hamilton; Rick Bondurant; Samantha Kato

Each, its true and lawful Attorney-In-Fact, to make, execute, seal and deliver, for and on its behalf as surety, and
as its act and deed in all bonds and undertakings provided that no bond or undertaking or contract of suretyship executed
under this authority shall exceed the sum of (not to exceed $20,000,000.00): $20,000,000.00

This Power of Attorney is made and executed by authority of a Resolution adopted by the Board of Directors. That
resolution also authorized any further action by the officers of the Company necessary to effect such transaction.

The signatures below and the seal of the Corporation may be affixed by facsimile, and any such facsimile
signatures or facsimile seal shall be binding upon the Corporation when so affixed and in the future with regard to any
bond, undertaking or contract of surety to which it is attached.

In witness whereof, the FCCI Insurance Company has caused these presents to be signed by its duly authorized
officers and its corporate Seal to be hereunto affixed, this 23rd  day of July , 2020.

Attest: &/WL:'«/ L) L%ﬁw @ st

Christina D. Welch, President g7 SE \L 7“2' Christbpher Shoucair,
FCCI Insurance Company PR T m o S : EVP, CFO, Treasurer, Secretary

% A omgﬁ‘.-‘ FCCI Insurance Company

State of Florida
County of Sarasota

Before me this day personally appeared Christina D. Welch, who is personally known to me and who executed
the foregoing document for the purposes expressed therein.

My commission expires: 2/27/2027 "ol PEGGY SNOW (%%nab
" > Commiaslon # HH 326535 Notary Public
VrPhs  Expiro Fobruary 27,2027

State of Florida
County of Sarasota

Before me this day personally appeared Christopher Shoucair, who is personally known to me and who executed
the foregoing document for the purposes expressed therein.

1 € <
My commission expires: 2/27/2027 f‘iﬁ?, 5 peccv‘s:::;&s \2“0% TNEL)
YONS  Explas Fobruary 27,207 Notary Public
CERTIFICATE

l, the undersigned Secretary of FCCI Insurance Company, a Florida Corporation, DO HEREBY CERTIFY that the
foregoing Power of Attorney remains in full force and has not been revoked; and furthermore that the February 27, 2020

Christopher Shoucair, EVP, CFO, Treasurer, Secretary
FCCI Insurance Company

1-IONA-3592-NA-04, 7/2021
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IMPORTANT NOTICE

To obtain information or make a complaint:

You may call FCCI Insurance Group’s (FCCI)* toll-free telephone number for information or to make a complaint
at 1-800-226-3224.

You may also write to FCCI Insurance Group Compliance Department e-mail at StateComplaints@fcci-group.com.

For Claims, you may write to FCCI Insurance Group Claim Department e-mail at newclaim@fcci-group.com.

You may contact the Texas Department of Insurance to obtain information on companies, coverages, rights or
complaints at 1-800-252-3439.

You may write the Texas Department of Insurance:

PO Box 149104
Austin TX 78714-9104

Fax: 1-512-490-1007
Web: http://www.tdi.texas.gov
E-mail: ConsumerProtections@tdi.texas.gov

PREMIUM OR CLAIM DISPUTES

Should you have a dispute concerning your premium or about a claim you should contact FCCI first. If the
dispute is not resolved, you may contact the Texas Department of Insurance.

ATTACH THIS NOTICE TO YOUR BOND
This notice is for information only and does not become a part or condition of the attached documents.

*The FCCI Insurance Group includes the following insurance carriers: Brierfield Insurance Company, FCCI Advantage
Insurance Company, FCCI Commercial Insurance Company, FCCI Insurance Company, Monroe Guaranty Insurance
Company, and National Trust Insurance Company.

1-BD-TX-21690-NTP-07 15 Page 1 of 1
Copyright 2015 FCCI Insurance Group.
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EXHIBIT C
CERTIFICATES OF INSURANCE AND ENDORSEMENTS
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' ®
ACORD
v

CERTIFICATE OF LIABILITY INSURANCE

DATE (MM/DD/YYYY)
3/9/2023

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER CONIACT  Irma Lasanta Stenson
PHONE FAX
Oakdale Insurance Group, LLC (A/C. No. Ext): 713-779-0445 Ext. 223 (AIC, No):
16554 Creek Bend Dr., Ste. 220 EbMDAR”I_ESS: commercialins@oakdalegroup.com
INSURER(S) AFFORDING COVERAGE NAIC #
Sugar Land TX 77478 INSURER A : Gemini Insurance Company 10833
INSURED INSURER B : Progressive Specialty Insurance 32786
E Contractors USA, LLC INSURER C: Texas Mutual Insurance Company 22945
16554 Creek Bend Dr., Ste. 200 INSURER D: National Fire & Marine Insurance Company 20079
INSURER E :
Sugar Land TX 77478 INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL|SUBR POLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSD | WVD POLICY NUMBER (MM/DD/YYYY) | (MM/DD/YYYY) LIMITS
X | COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE ¢ 1,000,000
DAMAGE TO RENTED
‘ CLAIMS-MADE OCCUR PREMISES (Ea occurrence) $ 300,000
X EBL: Retro: 11/3/2017 MED EXP (Any one person) 3$ 5,000
A X | X | VIGP022590 11/03/2022 | 11/03/2023 | pERSONAL & ADV INJURY | § 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 2,000,000
POLICY SRO: Loc PRODUCTS - COMP/OP AGG | $ 2,000,000
OTHER: $
COMBINED SINGLE LIMIT
AUTOMOBILE LIABILITY (Ea accident $ 1,000,000
ANY AUTO BODILY INJURY (Per person) | $
OWNED SCHEDULED !
B OWNED v || SemeD X | x | o0505384-4 03/11/2023 | 03/11/2024 | BODILY INJURY (Per accident) | $
3 | HIRED NON-OWNED PROPERTY DAMAGE $
AUTOS ONLY AUTOS ONLY (Per accident)
$
UMBRELLA LIAB X occur EACH OCCURRENCE $ 5,000,000
A X EXCESS LIAB CLAIMS-MADE VIFX001792 11/03/2022 11/03/2023 AGGREGATE 3$ 5,000,000
DED ‘ X ‘ RETENTIONS N/A $
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY VIN X ‘ STATUTE ‘ ER
ANYPROPRIETOR/PARTNER/EXECUTIVE L 1,000,000
C O e N/A| X | 0001260364 11/04/2022 | 11/04/2023 | =L EACH ACCIDENT $
(Mandatory in NH) E.L. DISEASE - EAEMPLOYEE| $ 1,000,000
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $ 1,000,000
Builder's Risk | Catastrophe Limit $10,000,000
uilder's Risk Insurance
D 42-MAR-101292-03 03/01/2023 | 03/01/2024 Deductible (all perils) $2,500
Deductible Windstorm 3% Tierl-2% Tier

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

General Contractor: 91585; Contractors - subcontracted work - in connection with construction, reconstruction, repair or erection of buildings.

The GL Policy includes a blanket automatic additional insured endorsement based on signed agreement that provides additional insured status to the certificate holder together with a
waiver of subrogation for the same on primary and Non-Contributory basis. 30 day notice of cancellation.

COCS Utilities Bldg. Exterior Plaster & Painting
Buy-Board Contract number (581-19)

CERTIFICATE HOLDER

CANCELLATION

City of College Station

P.O. Box 9973

1101 Texas Avenue
College Station, TX 77842

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

Gl tomsnn

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD

Page 139 of 353



EXHIBIT D
PLANS AND SPECIFICATIONS

Contract No, 23300399
Construction Agreement Over $50,000
Form 12-15-2022

Page 140 of 353



E CONTRACTORS

EXCELLENCE IN GENERAL CONTRACTING

February 10, 2023

Craig Dohnalik Rev #1
College Station

1207 Texas Ave,

College Station, TX. 77840

RE: COCS Utilities Bldg. Restroom Remodel

Dear Mr. Dohnalik:

E Contractors is pleased to provide the following pricing for the above reference project. This
project is priced in accordance with our job Order Contract Buy-Board for College Station. Our
Buy-Board Contract number (581-19).

Scope of Work

e Demo all countertops in each restroom (2) men & (2) women.

o Demo all toilet partitions in each restroom.

e Strip wall coverings from each restroom and prep walls for new paint

e All walls to have a new smooth texture.

e Prime walls and paint

¢ Replace sinks with new under counter porcelain sinks and new solid surface tops.
¢ Provide new hands-free faucets with battery sensor faucets.

e Provide new pee trap and water lines for new sinks.

e Provide and install all new phenolic bathroom partitions.

Time of Construction

e Total Construction Timeframe: 5 weeks
o Pre-Construction Phase 0 week
o Material Lead Time 1 week
o Construction Phase 4 Week
o Post Construction Phase 0 week

16554 Creek Bend Drive, Suite 200. Sugar Land, Texas 77478
T: 713-493-2500 | F:713-493-2501
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E CONTRACTORS

EXCELLENCE IN GENERAL CONTRACTING

Pricing for scope of work is as follows of the total project:

RS Means Estimate $ 62,932.53
Houston CCI .898 $(6,419.12)
Buy-board Coefficient .72 $ (15,832.76)
Sub Total $ 40,689.66
Bond 2.5% $1,017.24
Permit Cost including 2% Markup $ 0.00.

Total $ 41,706.90

E Contractors is available for review of this estimate at your convenience. Please feel free to
contact me at 281-908-5790 or by email at emckinzie@econtractors.com.

Sincerely,

Ed McKinzie
Project Manager

Attachments:
RS Means Estimate

16554 Creek Bend Drive, Suite 200. Sugar Land, Texas 77478
T: 713-493-2500 | F:713-493-2501
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RSMeans data

from G&RDOIAN"®

COCS-Customer Service Int RR Reno

Estimate Name:

ESTIMATE INFORMATION

Client Name: City of College Station Notes:
Estimate Address: TEXAS
. . o . Ext. Labor | Ext. Equip. Ext. Total
Quantity LineNumber Description Unit Ext. Mat. O&P 08P 08P 08P Notes
Field personnel, field engineer, engineer,
0.25 013113200120 average Week $ - $ 693.75 | $ - $ 693.75
0.70 013113200200 Field personnel, project manager, average | Week $ - $ 2,800.00 | $ - $ 2,800.00
1.30 013113200260 Field personnel, superintendent, average |Week $ - $ 484250 | % - $ 4,842.50
Selective demolition, rubbish handling,
dumpster, alternate pricing method,
disposal fee per ton, average for all sizes,
8.00 024119190950 cost to be added to demolition cost Ton $ 776.00 | $ - $ - $ 776.00
Selective demolition, rubbish handling, 0™-
100' haul, load, haul, dump and return,
wheeled, cost to be added to demolition
12.00 024119192045 cost c.Y. $ - $ 558.00 | $ - $ 558.00
Selective demolition, rubbish handling, haul
and return, add per each extra 100" haul,
wheeled, cost to be added to demolition
12.00 024119192085 cost C.Y. $ - $ 258.00 | $ - $ 258.00
Gypsum wallboard, repairs, skim coat
1200.00 090170100500 surface with joint compound S.F. $ 48.00 | $ 540.00 | $ - $ 588.00
Gypsum wallboard, repairs, prepare,
144.00 090170100510 retape and refinish joints L.F. $ 119.52 | $ 1,720.80 | $ - $ 1,840.32
Paint preparation, surface protection,
500.00 090190920520 placement & removal, masking w/paper  |S.F. $ 40.00 | $ 380.00 | $ - $ 420.00
Walls and partitions demolition, wallpaper,
1200.00 090505305025 by hand, 2 layers or less S.F. $ - $ 2,916.00 | $ - $ 2,916.00
Painting walls, complete, on drywall or
plaster, primer and 2 finish coats, with
1440.00 099123721670 roller, including surface preparation S.F. $ 70560 | $ 2,678.40 | $ - $ 3,384.00
Specialties demolition, toilet cubicles,
8.00 100505101910 remove Ea. $ - $ 1,160.00 | $ - $ 1,160.00
2.00 100505101930 Urinal screen, remove Ea. $ - $ 97.00 | $ - $ 97.00
6.00 102113191750 Toilet cubicles, floor mounted, phenolic Ea. $ 5,400.00 | $ 1,224.00 | $ - $ 6,624.00
Partitions, toilet, plastic, cubicles, floor
4.00 102113192100 mounted, for handicap units, add Ea. $ 1,600.00 | $ - $ - $ 1,600.00
Partitions, toilet, urinal screen, polymer
2.00 102113197110 plastic, 18" w, wall hung Ea. $ 304.00 | $ 478.00 | $ - $ 782.00
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Used to demo existing

28.00 120505101200 Selective demolition, countertop L.F. - 338.80 $ 338.80 |restroom countertops
Used 7If for
Countertops, granite, average, 24" wide, 1 countertop =7If each
28.00 123640102800 1/4" thick, excl. backsplash L.F. 5,516.00 1,526.00 $ 7,042.00 |restroom x 4 = 28If
Solid surface countertop, acrylic polymer,
sinks, for cutouts, pricing for orders of 1- Used to cut-out sink
8.00 123661164100 50 units Ea. - 1,088.00 $ 1,088.00 |for granite countertop
Escutcheon, pipe, split ring, chrome
16.00 221119345120 plated, 1/2" Ea. 21.76 86.40 $ 108.16
Lavatory, vanity top, porcelain enamel on
8.00 224116130720 cast iron, white, round, 19", includes trim |Ea. 5,960.00 1,936.00 $ 7,896.00
Lavatory, vanity top, rough-in, supply,
8.00 224116133580 waste and vent Ea. 5,200.00 5,400.00 $ 10,600.00
Faucets/fittings, lavatory faucet, automatic
sensor and operator, with faucet head,
8.00 224139102810 residential Ea. 5,400.00 1,120.00 $ 6,520.00
R S Means Estimate $ 62,932.53
Houston CCI .898 $ (6,419.12)
BuyBoard Coeffient .72 $ (15,823.76)
Sub Total $ 40,689.66
Bond
Grand Total $ 40,689.66
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E CONTRACTORS

EXCELLENCE IN GENERAL CONTRACTING

February 10, 2023

Craig Dohnalik Rev #1
College Station

1207 Texas Ave,

College Station, TX. 77840

RE: COCS Utilities Bldg. Exterior Plaster & Painting

Dear Mr. Dohnalik:

E Contractors is pleased to provide the following pricing for the above reference project. This
project is priced in accordance with our job Order Contract Buy-Board for College Station. Our
Buy-Board Contract number (581-19).

Scope of Work
Painting & Plaster

¢ Repaint all stucco after repairs to plaster
o Cover all metal Banding

¢ Repaint all stucco approx. 10,300 sq ft

e Repaint (6) metal doors and frames

¢ Prime walls and paint

Metal Awning Painting

e Pressure wash all canopies to remove dirt and grim
e Repaint using Sherwin Williams Bondplex
e Clean and paint approx. 3300 sq ft of surface area

Coping & Structural Steel

¢ Repair and paint approx. 750 LF of coping

e Sand blast red oxide rust inhibiting primer coat

¢ All exposed structural steel at front of building

¢ Repaint in a water-based Alkyd-urethane approx. 140 LF of 12” tube steel

16554 Creek Bend Drive, Suite 200. Sugar Land, Texas 77478
T: 713-493-2500 | F:713-493-2501
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E CONTRACTORS

EXCELLENCE IN GENERAL CONTRACTING

Time of Construction

e Total Construction Timeframe: 5 weeks
o Pre-Construction Phase 0 week
o Material Lead Time 1 week
o Construction Phase 4 Week
o Post Construction Phase 0 week

Pricing for scope of work is as follows of the total project:

RS Means Estimate $ 89,364.40
Houston CCI .898 $ (9,115.17)
Buy-board Coefficient .72 $ (22,469.78)
Sub Total $ 57,779.45
Bond 2.5% $ 1,444.48
Permit Cost including 2% Markup $ 0.00.

Total $ 59,223.93

E Contractors is available for review of this estimate at your convenience. Please feel free to
contact me at 281-908-5790 or by email at emckinzie@econtractors.com.

Sincerely,
Ed McKinzie

Project Manager

Attachments:
RS Means Estimate

16554 Creek Bend Drive, Suite 200. Sugar Land, Texas 77478
T: 713-493-2500 | F:713-493-2501
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COCS-Customer Service Ext Plaster

Data Release:

Year 2022 Quarter 4

Unit Cost Estimate by WBS

Quantity LineNumber Description Unit Ext. Mat. O&P Ext. Labor O&P | Ext. Equip. O&P Ext. Total O&P Notes
COCS-Customer Service Ext Plaster
Field personnel, field engineer, engineer,
0.25 013113200120 average Week - $ 693.75 | $ - $ 693.75
0.50 013113200200 Field personnel, project manager, average |Week - $ 2,000.00 | $ - $ 2,000.00
1.00 013113200260 Field personnel, superintendent, average |Week - $ 3,725.00 | $ - $ 3,725.00
Selective demoilition, rubbish handling, 0'-
100' haul, load, haul, dump and return,
2.00 024119192045 wheeled, cost to be added to demolition  |C.Y. - $ 93.00 | $ - 93.00
Selective demolition, rubbish handling, haul
and return, add per each extra 100" haul,
2.00 024119192085 wheeled, cost to be added to demolition |C.Y. - $ 43.00 | $ - 43.00
Paint preparation, surface protection,
8000.00 090190920520 placement & removal, masking w/paper S.F 640.00 | $ 6,080.00 | $ - $ 6,720.00
Paints & coatings, exterior doors, panel,
both sides, roll & brush, primer + 2 coats,
7.00 099113700370 exterior latex, incl. frame & trim Ea. 224.00 | $ 1,694.00 | $ - $ 1,918.00
Paints & coatings, elastomeric coatings,
high build, water proof, one coat system, 10280 x 2 coats =
20560.00 099653100100 concrete, brush S.F. 11,308.00 | $ 19,120.80 | $ - $ 30,428.80 |120,560sf
COCS-Customer Service Ext Plaster Subtotal
12,172.00 $ 33,449.55 $ - $ 45,621.55
COCS-Customer Service Ext Plaster > Metal Awning
Field personnel, field engineer, engineer,
0.10 013113200120 average Week - $ 27750 | $ - $ 277.50
0.20 013113200200 Field personnel, project manager, average |Week - $ 800.00 | $ - $ 800.00
0.40 013113200260 Field personnel, superintendent, average |Week - $ 1,490.00 | $ - $ 1,490.00
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3.00

015433400100

Rent aerial lift, telescoping boom to 40'
high, 500 Ib. capacity, diesel, Incl. Hourly
Oper. Cost.

Day

1,928.31 | §

1,928.31

2.00

015436501300

Mobilization or demobilization, delivery
charge for equipment, hauled on 3-ton
capacity towed trailer

Ea.

532.00

210.00 | $

742.00

1.00

024119192045

Selective demoilition, rubbish handling, 0'-
100' haul, load, haul, dump and return,
wheeled, cost to be added to demolition

C.Y.

46.50

46.50

1.00

024119192085

Selective demolition, rubbish handling, haul
and return, add per each extra 100" haul,
wheeled, cost to be added to demolition

C.Y.

21.50

21.50

3300.00

040120520420

Cleaning masonry, high pressure wash,
average soil, biological staining, water only,
excludes scaffolding

S.F.

5,115.00

990.00 | §

6,105.00

1000.00

090190920520

Paint preparation, surface protection,
placement & removal, masking w/paper

80.00

760.00

840.00

3300.00

099713236610

Paints and protective coatings, epoxy
primer, sprayed

S.F.

2,640.00

1,452.00

4,092.00

3300.00

099713236630

Paints and protective coatings, epoxy
topcoat, sprayed

S.F.

1,980.00

1,551.00

3,531.00

COCS-Customer Service Ext Plaster > Metal Awning Subtotal

COCS-Customer Service Ext Plaster > Coping

4,700.00

12,045.50

3,128.31 §

19,873.81

0.10

013113200120

Field personnel, field engineer, engineer,
average

Week

277.50

277.50

0.20

013113200200

Field personnel, project manager, average

Week

800.00

800.00

0.40

013113200260

Field personnel, superintendent, average

Week

1,490.00

1,490.00

2.00

015433400100

Rent aerial lift, telescoping boom to 40'
high, 500 Ib. capacity, diesel, Incl. Hourly
Oper. Cost.

Day

1,285.54 | §

1,285.54

2.00

015436501300

Mobilization or demobilization, delivery
charge for equipment, hauled on 3-ton
capacity towed trailer

Ea.

532.00

210.00 | $

742.00

1.00

024119192045

Selective demolition, rubbish handling, 0'-
100’ haul, load, haul, dump and return,
wheeled, cost to be added to demolition

C.Y.

46.50

46.50

1.00

024119192085

Selective demoilition, rubbish handling, haul
and return, add per each extra 100" haul,
wheeled, cost to be added to demolition

C.Y.

21.50

21.50

790.00

040120520420

Cleaning masonry, high pressure wash,
average soll, biological staining, water only,
excludes scaffolding

S.F.

1,224.50

237.00 | §

1,461.50

800.00

090190920520

Paint preparation, surface protection,
placement & removal, masking w/paper

64.00

608.00

672.00
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Paints and protective coatings, epoxy

790.00 099713236610 primer, sprayed S.F. 632.00 347.60 - $ 979.60
Paints and protective coatings, epoxy
790.00 099713236630 topcoat, sprayed S.F. 474.00 371.30 - $ 845.30
COCS-Customer Service Ext Plaster > Coping Subtotal
1,170.00 5,718.90 1,732.54 § 8,621.44
COCS-Customer Service Ext Plaster > Structural Steel
Field personnel, field engineer, engineer,
0.15 013113200120 average Week - 416.25 - $ 416.25
0.30 013113200200 Field personnel, project manager, average |Week - 1,200.00 - $ 1,200.00
0.60 013113200260 Field personnel, superintendent, average |Week - 2,235.00 - $ 2,235.00
Rent aerial lift, telescoping boom to 40'
high, 500 Ib. capacity, diesel, Incl. Hourly
2.00 015433400100 Oper. Cost. Day - - 1,285.54 | $ 1,285.54
Selective demoilition, rubbish handling, 0'-
100' haul, load, haul, dump and return,
1.25 024119192045 wheeled, cost to be added to demolition  [C.Y. - 58.13 - $ 58.13
Selective demolition, rubbish handling, haul
and return, add per each extra 100" haul,
1.25 024119192085 wheeled, cost to be added to demolition C.Y. - 26.88 - $ 26.88
Metal cleaning, steel surface treatment,
250 - 500 SF/Day, wire brush, hand (SSPC-
460.00 050110516170 SP2) RLH S.F. 18.40 763.60 - $ 782.00
Metal cleaning, steel surface treatment, 9.0
Ib sand per S.F., near white blast, existing
460.00 050110516265 coat blistered/pitted (SSPC-SP10) S.F 864.80 5,359.00 699.20 | $ 6,923.00
Paint preparation, surface protection,
200.00 090190920520 placement & removal, masking w/paper S.F 16.00 152.00 - $ 168.00
Paints & coatings, miscellaneous interior,
pipe, primer or sealer coat, oil base, spray,
140.00 099123525800 9-12" dia L.F. 92.40 233.80 - $ 326.20
Paints & coatings, miscellaneous interior,
pipe, paint 2 coats, oil base, spray, to 12"
140.00 099123526250 dia L.F. 168.00 407.40 - $ 575.40
Intumescent coatings, on structural steel,
460.00 099646100200 0.98" dry film thickness S.F. 257.60 993.60 - $ 1,251.20
COCS-Customer Service Ext Plaster > Structural Steel Subtotal
1,417.20 11,845.66 1,984.74 $ 15,247.60
R S Means Estimate $ 89,364.40
Houston CCI .898 $ (9,115.17)
BuyBoard Coeffient .72 $ (22,469.78)
Sub Total $ 57,779.45
Bond
Grand Total $ 57,779.45
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March 23, 2023
Item No. 7.4.
Purchase of Arnold Property

Sponsor: Jennifer Cain, Director Capital Projects
Reviewed By CBC: City Council

Agenda Caption:Presentation, discussion, and possible action regarding approval of a real estate
contract with Olive Margaret Arnold for the purchase of 2.0 acres of land at 1775 Arnold Road for
$293,600.

Relationship to Strategic Goals:
Core Services and Infrastructure

Recommendation(s): Staff recommends approval.

Summary: The property being considered for purchase is the Arnold family’s 2.0 acre “Homesite
Tract”’. The lot is adjacent to the existing Ultilities Service Center and is considered essential for the
expansion and operation of the electric and water utilities as identified in a Facilities Programming
Report conducted by Jacobs Engineering in 2017. The report investigated the needs of the two
utilities over the next 30 years and the most cost-effective way to address these needs.

The City purchased 35 acres on Graham Road in 1984 from Mr. and Mrs. Arnold to develop the
Utilities Service Center. Another 12.94 acres were purchased from Mrs. Arnold in 2019 and during
discussions, an Option Contract for the 2.0 acre “Homesite Tract” was agreed upon. The Option
enabled Mrs. Arnold to continue living in her home and the City to purchase the property sometime in
the future. Mrs. Arnold recently moved from the home and inquired about the City purchasing the
property.

The real estate contract is available in the City Secretary's Office.

Budget & Financial Summary: The purchase price and terms of the sale were negotiated in 2018
and are considered reasonable in the current market.

Funds for this acquisition have been budgeted for and are available in the College Station Utilities
Electric Department Capital Improvement Project Budget.

Attachments:

1. Project Map - 2 Ac Arnold Rd Property - Feb 2023 - Final
2.  Seller signed Real Estate Contract
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HUGH W. LINDSAY

Attorney
412 Tarrow Street
College Station, Texas 77840

Telephone Facsimile
(979) 260-8734 (979) 260-8736
City of College Station
Legal Department
by hand delivery

Attention: John Haislet

Regarding: Purchase of 2.0 acres from Olive Arnold

Dear John,

I am enclosing two copies, both originally signed on behalf of seller, of the Real Estate Contract
for the above referenced transaction. I thought it prudent to have duplicate originals. Please let
me know when the contract is live.

VeryAruly yours,

W Lindsay

CC: file 17091
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REAL ESTATE CONTRACT

THIS CONTRACT OF SALE (the “Contract”) is made by and between OLIVE
MARGARET ARNOLD, acting by and through her attorneys-in-fact, RONALD ARNOLD and
MARION FAY BELL (“SELLER”), and the CITY OF COLLEGE STATION, TEXAS, a Texas
Home Rule Municipal Corporation, whose mailing address is P. O. Box 9960, College Station,
Brazos County, Texas 77842 (“BUYER”), upon the terms and conditions set forth herein:

ARTICLE 1
PURCHASE AND SALE

1.1  Property. SELLER, for the consideration and subject to the terms, provisions, and
conditions set forth herein, agrees to sell and convey in fee simple by General Warranty Deed, and
BUYER agrees to purchase the property of SELLER located at 1775 Amold Road, College
Station, Brazos County, Texas, 77845, more particularly described as all that certain tract or parcel
of land containing 2.00 acres of land, more or less, lying and being situated in the Robert Stevenson
League, Abstract No. 54, in College Station, Brazos County, Texas, being part of the remainder of
the Olive Margaret Arnold 50.02 acre tract as conveyed by deeds recorded in Volume 189, Page
405 and Volume 200, Page 445, of the Deed Records of Brazos County, Texas and Volume 14551,
Page 101 of the Official Public Records of Brazos County, Texas, located in the west corner of the
50.02 acres; said 2.00 acre tract being more particularly described by metes and bounds and shown
on survey diagram marked EXHIBIT A attached hereto and made a part hereof for all intents and
purposes, together with all and singular the rights and appurtenances pertaining thereto, including
all right, title and interest of SELLER in and to adjacent roads, streets, alleys or rights-of-way, and
rights of ingress and egress, together with SELLER’s interest in any improvements and fixtures
situated on and attached thereto, all of the foregoing including such real property, rights,
improvements and appurtenances to be conveyed by SELLER being herein referred to as the
“PROPERTY?”, for the consideration and subject to the terms provisions and conditions set forth
herein. This Real Estate Contract by BUYER to purchase the PROPERTY is subject to approval
by the City Council of the City of College Station, Texas; such approval indicated by signature of
BUYER’s representatives to this Real Estate Contract.

1.2  Title Commitment. BUYER has requested SOUTH LAND TITLE, LLC (the “Title
Company”) to furnish a Commitment for Title Insurance (“Title Commitment”) to insure title to
the BUYER for BUYER’s review together with legible copies of all instruments referred to in the
Title Commitment. The BUYER shall request the title company to furnish these items to BUYER
within fifteen (15) calendar days of the date of this Real Estate Contract.

1.3  Title Review. BUYER shall have a period of fifteen (15) business days (the “Title Review
Period”) following the effective date of this Real Estate Contract or following the receipt of the
Title Commitment and all copies of the instruments referred to in Schedules B and C, whichever
occurs last, to make exceptions by notifying SELLER of BUYER’s objection to any item shown
on or referenced by those documents (“Title Reviewable Matters”). Any Title Reviewable Matter
to which BUYER does not object within the Title Review Period shall be deemed to be accepted

Contract No. Page 1
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by BUYER. If BUYER objects to any such Title Reviewable Matter and gives notice to SELLER
as provided herein, SELLER may at SELLER’s election, on or before closing, attempt to cure
same. If SELLER fails to cure same by the closing date, or is unwilling to cure same, the closing
date shall be extended for five (5) business days for BUYER to either:

(a) waive such objections and accept such title as SELLER is able to convey; or

(b)  terminate this Real Estate Contract by written notice to the Title Company and to
SELLER, in which case neither SELLER nor BUYER shall have any further rights or
obligations under this Real Estate Contract.

14  Survey. BUYER, at its expense, will provide a survey of the PROPERTY, showing,
without limitation, all adjacent property lines, record ownership of adjoining properties,
encroachments, easements, rights-of-way and other encumbrances of record. The survey will
reflect any encroachments onto or by the PROPERTY onto adjoining properties.

(a)  Survey Review Period. BUYER shall have a period of fifteen (15) business days
(“Survey Review Period”) following the effective date of this Real Estate Contract or
following the receipt of the Survey, whichever comes last, within which to notify SELLER
of BUYER’s objection to any item shown on or referenced on the Survey (“Survey
Reviewable Matter”). Any Survey Reviewable Matter to which BUYER does not object
within the Survey Review Period shall be deemed to be accepted by BUYER. If BUYER
objects to any such Reviewable Matter and gives notice to SELLER as provided herein,
SELLER may at SELLER’s election, on or before closing, attempt to cure same. If
SELLER fails to cure same by the closing date, or is unwilling to cure same, the closing
date shall be extended for five (5) business days for BUYER to either:

(1) waive such objections and accept such title as SELLER is able to convey;
or

(ii)  terminate this Real Estate Contract by written notice to the Title Company
and to SELLER, in which case neither SELLER nor BUYER shall have any further rights
or obligations under this Real Estate Contract.

(b)  Survey Requirements. The survey drawing shall be addressed to and certified in
favor of the BUYER and SOUTH LAND TITLE, LLC. The field note description along
with the survey plat or diagram of the PROPERTY as prepared by the surveyor shall be
used in the General Warranty Deed.

1.5  Environmental Site Assessment. BUYER, at BUYER’s expense, may obtain a Phase I
Environmental Site Assessment to be performed on the PROPERTY not later than fifteen (15)
days after the execution date of this Real Estate Contract. BUYER shall have a period of fifteen
(15) business days after receipt of the Environmental Site Assessment to review the assessment
and notify SELLER of BUYER’s rejection of the PROPERTY. BUYER, at its option, may elect
to provide SELLER with an opportunity to cure the environmental problem. If BUYER elects not
to provide SELLER with an opportunity to cure or if SELLER fails to cure once BUYER provides

Contract No. Page 2
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that opportunity, this Real Estate Contract shall be terminated and neither party will have any
further liability.

1.6  Inspection of Property. BUYER and BUYER’s representatives have SELLER’s
permission, at BUYER s risk and expense, to enter the PROPERTY at any reasonable time before
closing to inspect the PROPERTY and conduct any and all investigations BUYER deems
necessary, including surveys, environmental site assessments, and appraisals. No inspections,
assessments or surveys of the PROPERTY by BUYER shall be conducted in a manner which
disturbs or interferes with SELLER use of the PROPERTY.

1.7  Taxes. The parties agree that general real estate taxes on the PROPERTY for the then
current year and all prior years, interest on any existing indebtedness, and rents, if any, shall be
prorated as of the closing date and shall be adjusted in cash at the closing. BUYER is exempt from
any taxes assessed and levied for prior years resulting from any change in use subsequent to the
conveyance to BUYER pursuant to §23.55 of the TExas Tax Copke (Vernon 2008). If the closing
shall occur before the tax rate is fixed for the current year, the apportionment of taxes shall be
upon the basis of the tax rate for the next preceding year applied to the latest assessed valuation.
All installments that have matured prior to the closing date on any special taxes or assessments
shall be paid by SELLER.

1.8  Conveyance Documents. The sale of the PROPERTY shall be made by a General
Warranty Deed from SELLER to BUYER in the form prepared by BUYER attached hereto as
EXHIBIT B.

ARTICLE 11
PURCHASE PRICE AND EARNEST MONEY

2.1  Purchase Price. The purchase price for said PROPERTY shall be the sum of TWO
HUNDRED NINETY-THREE THOUSAND SIX HUNDRED AND NO/100 DOLLARS
($293,600.00) (the “Purchase Price”) and shall be payable in full at closing.

2.3  Earnest Money. Upon full execution of this Real Estate Contract by BUYER, BUYER
shall, within seven (7) business days, deposit the sum of TEN THOUSAND AND NO/100
DOLLARS ($10,000.00) of the Purchase Price as earnest money with SOUTH LAND TITLE,
LLC, 3800 Cross Park Drive, Bryan, Texas 77802 (the “Earnest Money™). The date on which such
Earnest Money is deposited with the Title Company is referred to herein as “Opening of Escrow”.
The Title Company shall be directed to invest the Earnest Money in an interest-bearing account
mutually acceptable to SELLER and BUYER. Any interest earned on this account shall be added
to the Earnest Money and considered a part of the Earnest Money. The Earnest Money and any
accrued interest shall be credited to the Purchase Price at Closing.

ARTICLE 111
REPRESENTATIONS AND WARRANTIES OF SELLER

3.1  SELLER hereby represents and warrants to BUYER as follows:
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(a) SELLER has the full right, power, and authority to enter into and perform
SELLER’s obligations under this Real Estate Contract.

(b)  SELLER has no actual knowledge of any third parties in possession of any portion
of the PROPERTY, either as lessees, tenants at sufferance, trespassers, or other persons in
possession (excepting utility providers). Additionally, SELLER has no actual knowledge of any
action by adjacent landowners, or any natural or artificial conditions upon the PROPERTY, or any
significant adverse fact or condition relating to the PROPERTY, which has not been disclosed in
writing to BUYER by SELLER, which would prevent, limit, impede or render more costly
BUYER’s contemplated acquisition and use of the PROPERTY.

(©) SELLER has no actual knowledge of any pending or threatened condemnation or
similar proceedings or assessment affecting the PROPERTY or any part thereof. SELLER has no
actual knowledge of any such proceedings or assessments contemplated by any governmental
entity.

(d) SELLER has no actual knowledge that the PROPERTY does not have full and free
access to and from public highways, streets, or roads. SELLER has no actual knowledge that there
are pending or threatened governmental proceedings that would impair or result in the termination
of such access. If SELLER obtains actual knowledge of any such matter subsequent to the date of
this Real Estate Contract that would make any of the representations or warranties untrue if made
as of closing, SELLER shall notify BUYER, and BUYER shall have the election of terminating
the Real Estate Contract, in which case neither party shall have any further obligation to the other.

(¢) To the best of SELLER’s knowledge, the PROPERTY has not been illegally
subdivided or otherwise held, managed, or maintained in violation of any federal, state, or local
law.

® SELLER has no actual knowledge that SELLER has not complied with all
applicable laws, ordinances, regulations, statutes, rules and restrictions relating to the PROPERTY
or any part thereof.

(g If SELLER obtains actual knowledge of any such matter subsequent to the date of
this Real Estate Contract that would make any of the representations or warranties untrue if made
as of closing, SELLER shall notify BUYER, and BUYER shall have the election of terminating
the Real Estate Contract, in which case neither party shall have any further obligation to the other.

(h) SELLER has no actual knowledge that the PROPERTY contains any
environmental hazard.

(1) SELLER is not a “foreign person” within the meaning of the Internal Revenue Code
of 1986, as amended, Sections 1445 and 7701 (i.e., SELLER is not a non-resident alien, a foreign
corporation, foreign partnership, foreign trust or foreign estate as those terms are defined in the
Code and regulations promulgated thereunder).
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()] To the best of SELLER’s knowledge there are no unpaid charges, debts, liabilities,
claims or obligations arising from any construction, occupancy, ownership, use or operation of the
PROPERTY, or the business operated thereon, if any, which could give rise to any mechanic’s or
materialmen’s or other statutory lien against the PROPERTY, or any part thereof, or for which
BUYER will be responsible.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF BUYER

4.1 BUYER represents and warrants to SELLER as of the effective date and as of the closing
date that:

(a) BUYER has the full right, power, and authority to purchase the PROPERTY from
SELLER as provided in this Real Estate Contract and to carry out BUYER’s obligations under this
Real Estate Contract, and all requisite action necessary to authorize BUYER to enter into this Real
Estate Contract and to carry out BUYER’s obligations hereunder has been obtained or on or before
closing will have been obtained.

ARTICLE V
CLOSING

5.1  The closing shall be held at SOUTH LAND TITLE, LLC, within one hundred twenty (120)
days from the full execution of this Real Estate Contract by BUYER and SELLER, or at such time
and date as SELLER and BUYER may agree upon in writing (“Closing Date”). The City Manager
for the BUYER is authorized to extend the time for closing if BUYER and SELLER agree to
extend the time for closing.

5.2  Atthe closing, SELLER shall:

(a) Deliver to BUYER the duly executed and acknowledged General Warranty Deed
prepared by BUYER, in the form attached as Exhibit B, conveying good and indefeasible title in
the PROPERTY, free and clear of any and all liens, encumbrances, except for the Reviewable
Matters and subject to the BUYER s election to terminate this Real Estate Contract in the event
BUYER disapproves of any Reviewable Matter, which objection may be cured by SELLER on or
prior to the closing as provided by Article I of this Real Estate Contract.

(b)  Deliver possession of the PROPERTY to BUYER.
(c) Deliver to BUYER, at BUYER'’S expense, a Title Policy insuring indefeasible title
issued by SOUTH LAND TITLE, LLC, in BUYER’s favor in the full amount of the Purchase

Price , insuring BUYER s fee simple interest in the PROPERTY subject only to such exceptions
as shown on the Title Commitment and not objected to by BUYER prior to closing.
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(d)  Pay any and all required property taxes for prior years up to and including the year
2022 and prorated taxes for the year 2023.

(e) Pay any and all homeowner’s or maintenance fees, if any, for prior years and for
the current year prorated up to the date of closing.

® Pay any and all amounts due on any Abstracts of Judgments including but not
limited to costs, interest and attorney’s fees and any and all other liens or indebtednesses required
to be paid at closing to convey title free and clear of any and all liens.

(g)  Pay areal estate commission, if any.

(h)  Pay the costs to obtain, deliver and record any documents necessary to clear title
associated with co-ownership, if any, required at closing.

@) Pay the SELLER’s attorney fees.

5.3  Upon such performance by SELLER at closing, BUYER shall:
(a) Pay the balance of the Purchase Price.
(b)  Pay the escrow fees of the title company and costs of tax certificates.
(c) Pay the title insurance premium.
(d)  Prepare the General Warranty Deed document, and pay the cost to record same.

(¢)  Prepare any releases or partial releases of all liens, if any, and pay the costs to record
releases or partial releases of all liens, if any, to be released at closing.

® Pay the costs to obtain, deliver and record all documents other than those to be
recorded at SELLER’s expense.

(g)  Pay the cost of the survey of the PROPERTY and pay the additional premium for
the survey/boundary deletion in the title policy, if the deletion is requested by BUYER.

(h)  Pay the cost of work required by BUYER to have the survey reflect matters other
than those required under this Real Estate Contract.

(i) Pay for any and all environmental assessments and other inspections, if any.

() Pay the BUYER’s expenses or attorney fees.

Contract No. Page 6
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ARTICLE VI
SPECIAL CONDITIONS

6.1  Groundwater Rights. SELLER to convey any and all groundwater rights.

6.2  Reservation of Minerals. SELLER to reserve unto herself, her administrators, successors
and assigns, any and all oil, gas and other minerals deeper than two-hundred fifty (250) feet below
the premises described on the attached EXHIBIT A; provided that there shall never in any event
be any ingress or egress on or across the surface of the above described premises for the purposes
of exploration, development, production or transportation of such oil, gas or other minerals, it
being expressly contemplated by the parties to this instrument that any production of such minerals
shall be from the surface of other adjacent property and that there shall be no development of any
minerals that would require mining, shaft mining, pit mining or any other kind of mining that
would require utilization of the surface, or through the pooling of such mineral interests for the
development with adjacent parcels.

6.3  Waiver of Surface Rights. SELLER waives all rights with respect to the surface and no
owner of the mineral estate shall ever have the rights to use the surface of the Property to drill,
mine, or explore for oil, gas and other minerals, except as may have been reserved under the
reservations and exceptions expressly listed in the General Warranty Deed or by predecessors in
title. SELLER agrees not to convey, sell, or lease the oil, gas and other minerals without restricting
the use of the surface against drilling, mining, or exploring for oil, gas and other minerals or
execute another oil, gas and/or other minerals lease that allows the surface of the Property to be
used to drill, mine, explore or transport oil, gas or other minerals.

ARTICLE VIl
BREACH BY SELLER

7.1  Inthe event SELLER fails to fully and timely perform any of SELLER’s obligations under
this Real Estate Contract or fails to consummate the sale of the PROPERTY for any reason except
BUYER’s default, BUYER may:

(@ Enforce specific performance of this Real Estate Contract;

(b)  Bring suit for damages against SELLER; and/or

(c) Terminate this Real Estate Contract in writing and initiate condemnation
proceedings.

ARTICLE VIII
BREACH BY BUYER

8.1  Inthe event BUYER fails to consummate the purchase of the PROPERTY (BUYER being

in default and SELLER not being in default hereunder), SELLER shall have the right to bring suit
against BUYER only for specific performance and expectancy and incidental damages, if any.

Contract No. Page 7
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ARTICLE IX
MISCELLANEOUS

9.1  Survival of Covenants. Any of the representations, warranties, covenants, and agreements
of the parties, as well as any rights and benefits of the parties, pertaining to the period of time
following the closing date, shall survive the closing and shall not be merged by deed or otherwise

be extinguished.

9.2  Notice. Any notice required or permitted to be delivered by this Real Estate Contract shall
be deemed received when sent by United States mail, postage prepaid, certified mail, return receipt
requested, addressed to SELLER or BUYER, as the case may be, at the addresses set forth below:

SELLER:

With Copy To:

BUYER:

OLIVE MARGARET ARNOLD
1775 Arnold Road

College Station, Texas 77845

By and through her attorneys-in-fact:

RONALD ARNOLD

10420 Dilly Shaw Tap Road

Bryan, Texas 77808-8265 s
Telephone: 47 7-229 /425
Email: 4 &k po z.12.@ !4:1 hoo o conry

MARION FAY BELL

10263 Winzer Road

Beaumont, Texas 77705-9637
Telephone: (409D 5¢ -1\0Y

Email: wﬂa}z (}m { Hor}/ Q,)ya heo Com

Hugh W. Lindsay

412 Tarrow Street

College Station, Texas 77840
Telephone: 979-260-8734
Facsimile: 979-260-8736

City of College Station
Legal Department

P. O. Box 9960

College Station, Texas 77842
Telephone: 979-764-3507
Facsimile: 979-764-3481

9.3  Texas Law to Apply. This Real Estate Contract shall be construed under and in
accordance with the laws of the State of Texas, and all obligations of the parties created by this
Real Estate Contract are to be performed in Brazos County, Texas.

Contract No.
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94  Parties Bound. This Real Estate Contract shall be binding upon and inure to the benefit
of the parties hereto and their respective heirs, executors, administrators, legal representatives,
successors and assigns. The persons executing this Real Estate Contract do so in their capacities
as set forth below and in no other capacity whatsoever, and such persons shall have no personal
liability for executing this Real Estate Contract in a representative capacity. All such liability is
limited to the principal for which they execute this document as a representative.

9.5 Invalid Provision. In case any one or more of the provisions contained in this Real Estate
Contract shall for any reason be held invalid, illegal, or unenforceable in any respect, such
invalidity, illegality, or unenforceability shall not affect any other provision of this Real Estate
Contract, and this Real Estate Contract shall be construed as if such invalid, illegal, or
unenforceable provision had never been contained in the Real Estate Contract. In lieu of such
illegal, invalid or unenforceable provision, there shall be added automatically as part of this Real
Estate Contract a provision as similar in terms to such illegal, invalid or unenforceable provision
as may be possible and be legal, valid and enforceable.

9.6 Construction. The parties acknowledge that each party and its counsel have reviewed and
revised this Real Estate Contract and that the normal rule of construction to the effect that any
ambiguities are to be resolved against the drafting party shall not be employed in the interpretation
of this Real Estate Contract or any amendments or exhibits hereto.

9.7  Prior Agreements Superseded. This Real Estate Contract embodies the entire agreement
of the parties and supersedes any and all prior understandings or written or oral agreements
between the parties respecting subject matter within and may only be amended or supplemented
by an instrument in writing executed by the party against whom enforcement is sought.

9.8 Time of Essence. Time is of the essence to this Real Estate Contract.

9.9  Gender. Words of any gender used in this Real Estate Contract shall be held and construed
to include any other gender, and words in the singular number shall be held to include the plural,
and vice versa, unless the context requires otherwise.

9.10 Multiple Counterparts. This Real Estate Contract may be executed in a number of
identical counterparts. If so executed, each of the counterparts shall, collectively, constitute but
one agreement. In making proof of this Real Estate Contract it shall not be necessary to produce
or account for more than one counterpart.

9.11 Contract Execution. This Contract by BUYER to purchase the PROPERTY is subject to
approval by the City Council of the City of College Station, Texas (the “City Council”); such
approval indicated by signature of BUYER’s representative to this Contract. Once this Contract
is executed by the SELLER, the FULLY EXECUTED date shall be the date this Contract is
approved by the City Council.

Contract No. Page 9
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FULLY EXECUTED on this the day of 3 2023.

SELLER: BUYER:

E z Z{ ; J ; f CITY OF COLLEGE STATION
RONALD ARNOLD, attorney-in-fact

for OLIVE MARGARET ARNOLD

Dater: 2 =F T =7 BY:
JOHN NICHOLS, Mayor
/ Date:

//6t- 5.l
MARIONFAY BELL, attorney-in-fact ATTEST:
for OLIVE MARGARET ARNOLD
Date: <2~/ 7-2 3

City Secretary

Date:

APPROVED:

BRYAN C. WOODS, City Manager
Date:

Assistant City Manager/CFO
Date:

City Attorney
Date:

Attached Exhibits:
EXHIBIT A — Real Property Description and Diagram of Property
EXHIBIT B — General Warranty Deed Form

Contract No. Page 10
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THE STATE OF TEXAS §
§ ACKNOWLEDGMENT

COUNTY OF BRAZOS §

This instrument was acknowledged before me on this the '7 day of F:z? vaam-/ 5
2023, by RONALD ARNOLD, as attorney-in-fact for and on behalf of OLIVE MARGARET

ARNOLD, PO

SR H, HUGH W . N JAY
o A Sz Notary Pudic Of Texas % /
I oS ' R 0/414

",
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\
o]

iy,
N /]

EL Y \D # 748
,,//%m My Camns 02 13-2024 Y PUBLIC in and for the ftate of Texas
Wa W U e P \_/\/\A/\/‘\/
THE STATE OF TEXAS §
i § ACKNOWLEDGMENT
COUNTY OF |Drage S §

This instrument was acknowledged before me on this the l /_day of = Er’ Ay

2023, by MARION FAY BELL, as attorney-in-fact for and on behalf of OLIVE MARGARET
ARNOLD.

(4 #
W%, HUGH W. LINDSAY /M : ;é a’ézﬁw/

Notary Public - State Of Texas < 'ﬁﬂ ARY PUBLIC in and for fhe State of Texas

Q5%

Wi,
AN
R\\\\

,‘
Z iy

ID # 788462-1 g
My Commission Expires 02-13-2024 3

\\\\\\\\“l

”fimm\\\\\‘

THE STATE OF TEXAS  §
§ ACKNOWLEDGMENT

COUNTY OF BRAZOS §

This instrument was acknowledged before me on the day of » 2023,
by JOHN NICHOLS, as Mayor of the CITY OF COLLEGE STATION, a Texas Home Rule

Municipal Corporation, on behalf of said municipality.

NOTARY PUBLIC in and for the State of Texas

Contract No. Page 11
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EXHIBIT A TO REAL ESTATE CONTRACT

Joe Orr, Inc.
A BASELINE CORPORATION CO.

Post Office Box 11979
College Station, TX 77842-1979

(979) 693-2777
TBPLS Firm no. 100544-00

2.00 Acres out of the

‘Remainder of the Olive Arnold Tract
Robert Stevenson league A-54
College Station, Texas

January 2019

All of that certain tract or parcel of land lying and being situated in the Robert Stevenson league
(abstract no. 54) in College Station, Brazos County, Texas, being part of the remainder of the
Olive Margaret Arnold 50.02 acre tract as conveyed by deeds recorded in volume 189, page 405
and volume 200, page 445 of the Deed Records of Brazos County, Texas and volume 14551,
page 101 of the Official Public Records of Brazos County, located in the west corner of the
50.02 acres and being more particularly described as follows:

Beginning at a 1/2" iron rod found (set in 1984) at the most westerly corner of the said 50.02
acre tract in a southeast line of the prescriptive right-of-way portion of Arnold Road at or near
the north corner of that 0.46 acre tract conveyed to Benedele & Welch, LLC by deed recorded in
volume 12783, page 203 of the Official Public Records of Brazos County, Texas, from where
City of College Station GPS control monument no. 131 bears S 77° 40’ 44” E — 5129.7 feet.

Thence S 43° 39° 05”-E — 177.21 feet, along a common boundary line of the said 50.02 acre and
said 0.46 acre tracts and generally along an old wire fence, to a railroad cross-tie fence corner
post honored as the east common corner of the two tracts;

Thence S 44° 32’ 12” W — 94.70 feet, along another common boundary line of the said 50.02
acre and 0.46 acre tracts, passing through a 1/2" iron rod found at 94.48 feet, to the northeast
boundary line of the Carroll Addition as described by plat recorded in volume 5229, page 47 of
the Official Public Records of Brazos County, from where a 1/2" iron rod found with a yellow
plastic cap stamped “STRONG RPLS 4961 marking the north corner of Block 1 of said
subdivision bears N 47° 33’ 07” W — 218.8 feet;

Thence S 47° 33° 07” E — 165.79 feet, along the said northeast boundary line of the Carroll
Addition, to a 1/2" iron rod found with a yellow plastic cap stamped “STRONG RPLS 4961
marking the north common corner of Lot 7 and Lot 8 of said Block 1 and being the south corner
of this described 2.00 acre tract;

Thence N 54° 25’ 49” E — 201.11 feet, through the said 50.02 acre tract, to a 1/2" iron rod with
an orange plastic cap stamped “H.P. MAYO RPLS 5045” set for an angle point;

Thence N 42° 20’ 26” E — 87.50 feet, continuing through the said 50.02 acre tract, to a 1/2" iron
rod with an orange plastic cap stamped “H.P. MAYO RPLS 5045” set for a corner point;

Olive Amold 2.00 ac. Page | of 2
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EXHIBIT A TO REAL ESTATE CONTRACT

Thence N 47° 39’ 34” W ~ 400.00 feet, continuing through the said 50.02 acre tract, to a 1/2"
iron rod with an orange plastic cap stamped “H.P. MAYO RPLS 5045 set for the north corner
of this described tract in the southeast line of Arnold Road (60 ft. dedicated R.O.W.) as described
by plat of College Station Medical + Senior Living recorded in volume 11077, pages 177-178;

Thence S 43° 01’ 29” W —90.15 feet, along the said line of Amold Road, to a point for corner
(no rod set);

Thence S 42° 35’ 38” E — 36.91 feet, passing through a 1/2” iron rod found at 0.21 feet, to a 1/2"
iron rod with a red plastic cap stamped “M.McCLURE RPLS 2859” found at a corner point of a
strip of right-of-way dedicated as part of Arnold Road by said Senior Living plat;

Thence S 43° 14’ 06” W — 45.61 feet, passing through a 1/2" iron road with a red plastic cap
stamped “M.McCLURE RPLS 2859” found at 10.40 feet and being another corner of said
dedicated right-of-way strip, to a 1/2" iron rod found (set in 1984) at an angle point in the said
prescriptive right-of-way portion of Arnold Road;

Thence S 65° 19’ 57” W — 41.08 feet, along said prescriptive right-of-way, to the Point of
Beginning and containing 2.00 acres of land more or less. V] .34

Bearings are Texas State Plane, NAD83 Central Zone datum,
based on City of College Station GPS control monument no. 130
and no. 131 (S 30°12°’51” E).

See exhibit plat prepared with this description, dated January 2019.
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EXHIBIT B TO REAL ESTATE CONTRACT

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE
A NATURAL PERSON, YOU MAY REMOVE OR STRIKE
ANY OR ALL OF THE FOLLOWING INFORMATION
FROM ANY INSTRUMENT THAT TRANSFERS AN
INTEREST IN REAL PROPERTY BEFORE IT IS FILED
FOR RECORD IN THE PUBLIC RECORDS: YOUR
SOCIAL SECURITY NUMBER OR YOUR DRIVER'S

LICENSE NUMBER.
GENERAL WARRANTY DEED
DATE: , 2023
GRANTOR: OLIVE MARGARET ARNOLD, acting by and through her

attorneys-in-fact, RONALD ARNOLD of Brazos County, Texas,
and MARION FAY BELL, of Jefferson County, Texas

GRANTOR’S MAILING ADDRESS: 1775 Amold Road
(including county) Brazos County
College Station, Texas 77845

GRANTEE: CITY OF COLLEGE STATION, TEXAS

GRANTEE'S MAILING ADDRESS: P. O. Box 9960
(including county) Brazos County
College Station, Texas 77842

CONSIDERATION: Ten Dollars ($10.00) and other good and valuable consideration.
PROPERTY:

All that certain tract or parcel of land containing 2.00 acres of land, more or less,
lying and being situated in the Robert Stevenson League, Abstract No. 54, in
College Station, Brazos County, Texas, being part of the remainder of the Olive
Margaret Arnold 50.02 acre tract as conveyed by deeds recorded in Volume 189,
Page 405 and Volume 200, Page 445, of the Deed Records of Brazos County, Texas
and Volume 14551, Page 101 of the Official Public Records of Brazos County,
Texas, located in the west corner of the 50.02 acres; said 2.00 acre tract being more
particularly described by metes and bounds and shown on survey diagram marked
EXHIBIT A attached hereto and made a part hereof for all intents and purposes.

A23-000241  Projects/CSU Expansion-Amold/2.00 acre home place/Arnold General Warranty Deed 02-10-2023 Page 1
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EXHIBIT B TO REAL ESTATE CONTRACT

RESERVATIONS FROM AND EXCEPTIONS TO CONVEYANCE AND WARRANTY:

L. Utility Easement dated April 23, 1986, executed by F. M. Amold and Olive
Arnold to the City of College Station, Texas, recorded in Volume 877, Page
242, of the Official Records of Brazos County, Texas.

2. Utility Easement dated June 22, 1993, executed by F. M. Arnold and Olive
M. Amold to the City of College Station, Texas, recorded in Volume 1839,
Page 12, of the Official Records of Brazos County, Texas.

GRANTOR hereby reserves unto themselves, their successors and assigns, any and all oil, gas
and other minerals in, on or under the premises described on the attached EXHIBIT A; provided
that there shall never in any event be any ingress or egress on or across the surface of the above
described premises for the purposes of exploration, development, production or transportation of
such oil, gas or other minerals, it being expressly contemplated by the parties to this instrument
that any production of such minerals shall be from the surface of other adjacent property and that
there shall be no development of any minerals that would require mining, shaft mining, pit mining
or any other kind of mining that would require utilization of the surface, or through the pooling of
such mineral interests for the development with adjacent parcels and provided further that
GRANTOR does not reserve and expressly convey to GRANTEE any and all minerals of
whatsoever kind and nature owned by GRANTOR down to the depth of two hundred fifty (250)
feet from the actual surface of any portion of said tract.

GRANTOR waives all rights with respect to the surface and no owner of the mineral estate shall
ever have rights of ingress or egress except as may have been reserved by GRANTOR under the
reservations and exceptions expressly listed in this deed or its predecessors in title.

GRANTOR, for the consideration and subject to the reservations from and exceptions to
conveyance and warranty, GRANTS, SELLS, and CONVEYS to GRANTEE the property,
together with all and singular the rights and appurtenances thereto in any wise belonging, to have
and hold it to GRANTEE and GRANTEE's successors and assigns forever. GRANTOR binds
GRANTOR and GRANTORs heirs, executors and administrators, to warrant and forever defend
all and singular the property to GRANTEE and GRANTEE's successors and assigns against every
person whomsoever lawfully claiming or to claim the same or any part thereof, except as to the
reservations from and exceptions to conveyance and warranty.

When the context requires, singular nouns and pronouns include the plural.

RONALD ARNOLD, attorney-in-fact for MARION FAY BELL, attorney-in-fact for
OLIVE MARGARET ARNOLD OLIVE MARGARET ARNOLD

A23-000241  Projects/CSU Expansion-Amold/2.00 acre home place/Armold General Warranty Deed 02-10-2023 Page 2
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EXHIBIT B TO REAL ESTATE CONTRACT

THE STATE OF TEXAS §
§ ACKNOWLEDGMENT
COUNTY OF BRAZOS §
This instrument was acknowledged before me on this the ___ day of

2023, by RONALD ARNOLD, as attorney-in-fact for and on behalf of OLIVE MARGARET
ARNOLD.

NOTARY PUBLIC in and for the State of Texas

THE STATE OF TEXAS §
§ ACKNOWLEDGMENT
COUNTY OF §
This instrument was acknowledged before me on this the _____ day of

2023, by MARION FAY BELL, as attorney-in-fact for and on behalf of OLIVE MARGARET
ARNOLD.

NOTARY PUBLIC in and for the State of Texas

PREPARED IN THE OFFICE OF: RETURN ORIGINAL DOCUMENT TO:
City of College Station City of College Station

Legal Department Legal Department

P. O. Box 9960 P. O. Box 9960

College Station, Texas 77842-9960 College Station, Texas 77842-9960

A23-000241  Projects/CSU Expansion-Arnold/2.00 acre home place/Arnold General Warranty Deed 02-10-2023 Page 3
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EXHIBIT B TO REAL ESTATE CONTRACT
EXHIBIT A

Joe Orr, Inc.
A BASELINE CORPORATION CO.

Post Office Box 11979
College Station, TX 77842-1979

(979) 693-2777
TBPLS Firm no. 100544-00

2.00 Acres out of the

‘Remainder of the Olive Amold Tract
Robert Stevenson league A-54
College Station, Texas

January 2019

All of that certain tract or parcel of land lying and being situated in the Robert Stevenson league
(abstract no. 54) in College Station, Brazos County, Texas, being part of the remainder of the
Olive Margaret Arnold 50.02 acre tract as conveyed by deeds recorded in volume 189, page 405
and volume 200, page 445 of the Deed Records of Brazos County, Texas and volume 14551,
page 101 of the Official Public Records of Brazos County, located in the west corner of the
50.02 acres and being more particularly described as follows:

Beginning at a 1/2" iron rod found (set in 1984) at the most westerly corner of the said 50.02
acre tract in a southeast line of the prescriptive right-of-way portion of Amold Road at or near
the north corner of that 0.46 acre tract conveyed to Benedele & Welch, LLC by deed recorded in
volume 12783, page 203 of the Official Public Records of Brazos County, Texas, from where
City of College Station GPS control monument no. 131 bears S 77° 40’ 44” E — 5129.7 feet.

Thence S 43° 39’ 05”-E — 177.21 feet, along a common boundary line of the said 50.02 acre and
said 0.46 acre tracts and generally along an old wire fence, to a railroad cross-tie fence corner
post honored as the east common corner of the two tracts;

Thence S 44° 32’ 12” W — 94.70 feet, along another common boundary line of the said 50.02
acre and 0.46 acre tracts, passing through a 1/2" iron rod found at 94.48 feet, to the northeast
boundary line of the Carroll Addition as described by plat recorded in volume 5229, page 47 of
the Official Public Records of Brazos County, from where a 1/2" iron rod found with a yellow
plastic cap stamped “STRONG RPLS 4961” marking the north corner of Block 1 of said
subdivision bears N 47° 33’ 07” W — 218.8 feet;

Thence S 47° 33’ 07” E — 165.79 feet, along the said northeast boundary line of the Carroll
Addition, to a 1/2" iron rod found with a yellow plastic cap stamped “STRONG RPLS 4961
marking the north common corner of Lot 7 and Lot 8 of said Block 1 and being the south corner
of this described 2.00 acre tract;

Thence N 54° 25’ 49” E — 201.11 feet, through the said 50.02 acre tract, to a 1/2" iron rod with
an orange plastic cap stamped “H.P. MAYO RPLS 5045 set for an angle point;

Thence N 42° 20 26” E — 87.50 feet, continuing through the said 50.02 acre tract, to a 1/2" iron
rod with an orange plastic cap stamped “H.P. MAYO RPLS 5045” set for a corner point;

Olive Amold 2.00 ac. Page 1 of 2
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EXHIBIT B TO REAL ESTATE CONTRACT
EXHIBIT A

Thence N 47° 39’ 34” W ~ 400.00 feet, continuing through the said 50.02 acre tract, to a 1/2"
iron rod with an orange plastic cap stamped “H.P. MAYO RPLS 5045 set for the north corner
of this described tract in the southeast line of Arnold Road (60 ft. dedicated R.O.W.) as described
by plat of College Station Medical + Senior Living recorded in volume 11077, pages 177-178;

Thence S 43° 01° 29” W — 90.15 feet, along the said line of Amold Road, to a point for cotner
(no rod set);

Thence S 42° 35° 38” E — 36.91 feet, passing through a 1/2” iron rod found at 0.21 feet, to a 1/2"
iron rod with a red plastic cap stamped “M.McCLURE RPLS 2859” found at a corner point of a
strip of right-of-way dedicated as part of Arnold Road by said Senior Living plat;

Thence S 43° 14’ 06” W — 45.61 feet, passing through a 1/2" iron road with a red plastic cap
stamped “M.McCLURE RPLS 2859 found at 10.40 feet and being another corner of said
dedicated right-of-way strip, to a 1/2" iron rod found (set in 1984) at an angle point in the said
prescriptive right-of-way portion of Arnold Road;

Thence S 65° 19’ 577 W — 41.08 feet, along said prescriptive nght-of-way, to the Pomt of
Beginning and containing 2.00 acres of land more or less.

Bearings are Texas State Plane, NAD83 Central Zone datum,
based on City of College Station GPS control monument no. 130 .
and no. 131 (S 30°12’51” E). ¢

See exhibit plat prepared with this description, dated January 2019.

Olive Amold 2.00 ac. Page2 of 2
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EXHIBIT B TO REAL ESTATE CONTRACT
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March 23, 2023
Item No. 7.5.
Drop and Go Franchise Agreement

Sponsor: Emily Fisher, Director of Public Works
Reviewed By CBC: City Council

Agenda Caption:Presentation, discussion, and possible action regarding the second reading of a
franchise agreement ordinance with Drop and Go Dumpsters for the collection of recyclables from
commercial businesses and multi-family locations.

Relationship to Strategic Goals:
Core Services and Infrastructure

Recommendation(s): Staff recommends approval of this franchise agreement ordinance.

Summary: This item is an ordinance granting Drop and Go Dumpsters a non-exclusive franchise for
the use of public streets, alleys, and public rights-of-ways within the city for the purpose of providing
collection of demolition and construction debris, recyclables, and organic waste from commercial,
industrial, and multi-family sites.

This franchise agreement allows Drop and Go Dumpsters to collect and haul recyclables and
construction and demolition debris from commercial, industrial, and multi-family sites. This standard
agreement sets the franchise fee based on the contractors' monthly gross revenues, delivery
revenues, and hauling revenues, as well as the percentage of aggregate recycling and

composting. Contractors must provide the total number of customers and total tons landfilled
quarterly but are not required to disclose specific sites that are utilizing recycling services. The term
of this agreement is five years.

Currently, the city has a total of seventeen (17) franchised haulers. This list can be found on the
city’s website under Public Works.
Budget & Financial Summary: N/A

Attachments:
1. Drop and Go Dumpsters Franchise Agreement

Page 173 of 353



ORDINANCE NO.

DUMPSTER COLLECTION FRANCHISE AGREEMENT

AN ORDINANCE GRANTING CONTRACTOR, DROP AND GO DUMPSTERS, ITS
SUCCESSORS AND ASSIGNS, A NON-EXCLUSIVE FRANCHISE FOR THE
PRIVILEGE AND USE OF PUBLIC STREETS, ALLEYS, AND PUBLIC RIGHTS OF
WAY WITHIN THE CORPORATE LIMITS OF THE CITY OF COLLEGE STATION
(“CITY”) FOR THE PURPOSE OF PROVIDING COLLECTION OF DEMOLITION
AND CONSTRUCTION DEBRIS, RECYCABLES, AND ORGANIC WASTE FROM
COMMERCIAL, INDUSTRIAL, AND MULTI-FAMILY SITES; PRESCRIBING THE
TERMS, CONDITIONS, OBLIGATIONS, AND LIMITATIONS UNDER WHICH SAID
FRANCHISE SHALL BE EXERCISED; PROVIDING FOR THE CONSIDERATION;
FOR THE PERIOD OF THE GRANT; FOR ASSIGNMENT; FOR THE METHOD OF
ACCEPTANCE; FOR REPEAL OF CONFLICTING ORDINANCES; FOR PARTIAL
INVALIDITY.

WHEREAS, the City, by ordinance, exclusively provides all solid waste collection and disposal
services for solid waste aggregated from within the City limits including, but not limited to
Recyclables; and

WHEREAS, the City pursuant to City Charter Article XI, may grant franchises to entities for use
of public streets, alleys, and highways for collection of Solid Waste and Recyclables generated
within the City limits; and

WHEREAS, the City of College Station desires to exercise the Charter’s authority and grant a
non-exclusive franchise to Contractor for collection of demolition and construction debris and
other waste for disposal using roll off containers, and recyclable materials, and organic waste from
multifamily and commercial locations for the purpose of recycling.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
COLLEGE STATION, TEXAS,

Contract No. 23300538
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ARTICLE I. DEFINITIONS

1.1  Agreement means this Franchise Agreement adopted by City Ordinance between City
and Contractor for the collection of Recyclables within the City limits.

1.2 Approved Customers means those designated premises located within the City that
generate Recyclables.

1.3 Brazos Valley Solid Waste Management Agency, Inc. (BVSWMA, Inc.) means the
permitted municipal solid waste landfill and compost facility owned and operated by a
Texas local government corporation.

1.4  City Council or Council means the governing body of the City of College Station,
Texas.

1.5  City means the City of College Station, a Texas Home Rule Municipal Corporation.

1.6 City's Representative means the Recycling & Environmental Compliance Manager or
the Manager’s designated appointee.

1.7  Collection means the scheduled aggregation of Recyclables by Contractor.

1.8  Construction and Demolition Debris means buildings material waste resulting from
demolition, remodeling, repairs, or construction, as well as materials discarded during
periodic temporary facility clean-up generated within the City.

1.9  Contaminated means Recyclables mixed with solid waste or altered in a way that results
in materials being unrecyclable or un-compostable.

1.10 Contractor means the Contractor franchised for the collection of Recyclables.

1.11 Customers means the locations designated by the City as a Commercial Business or
Multifamily Residence.

1.12  Organic Waste means waste of biological origin recovered from the solid waste stream
for the purposes of reuse, reclamation, or compost. Organic Waste is not solid waste,
unless it is abandoned or disposed of, rather than reprocessed into another product.

1.13 Receptacle means a weatherproof container easily identifiable and designated for
recycling or organic waste collection and shall not be made of any temporary materials.

1.14 Recyclables or Recyclable Materials mean materials, including construction and
demolition debris recovered from the solid waste stream for the purpose of reuse or
reclamation, a substantial portion of which are consistently used in the manufacture of
products that may otherwise be produced using raw or virgin materials. Recyclable
materials are not solid waste unless they are abandoned or disposed of as garbage rather
than reprocessed into another product.

Contract No. 23300538
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1.15 Residue means the materials regularly associated with and attached to Recyclables, as a
part of the original packaging or usage of that material that is not recyclable or
compostable.

1.16 Roll-Off / Compactor means a container of varying capacity used for Recyclables
collection.

1.17 TAC means the Texas Administrative Code now and as amended.

1.18 TCEQ means the Texas Commission on Environmental Quality.

ARTICLE Il. GRANT OF AUTHORITY AND ACCEPTANCE

2.1  Non-Exclusive. City grants Contractor a non-exclusive franchise to operate and establish
Recyclables collection from designated Customers. Nothing in this Agreement shall be
construed as granting an exclusive franchise or right. City grants Contractor passage and
rights-of-way on, along, and across City streets, highways, alleys, public places and all
other real property for collecting demolition and construction debris, recyclables and
organic waste from commercial, industrial, multifamily and residential construction sites
for the purpose of disposal and/or recycling within the jurisdictional limits of the City.
Contractor is expressly prohibited from collecting any recyclables from completed
residences that are covered by the City’s residential single stream recycling contract and
program. All collection, work, activity, and undertakings by Contractor are subject to this
Agreement and City’s governmental and police powers.

2.2 Acceptance. By accepting this Agreement, Contractor represents it has, by careful
examination, satisfied itself as to the nature and location of the services, character,
quality, and quantity of services to be performed, the character of the equipment and
facilities necessary to fulfill obligations under this Agreement, as well as the general and
local conditions and all other matters affecting services performed under this Agreement.

2.3  Option to Market Materials. If City develops services or programs resulting in
materials that may be recycled or composted, including but not limited to residential
construction sites, multifamily, or commercial recycling or composting, the City shall
have the option to market those to any contractor.

2.4  Contract with City. If City and Contractor contract for the collection and recycling or
composting of materials, those terms will be incorporated into this Agreement by
amendment.

ARTICLE I1l. PAYMENT AND TERM

3.1 Franchise Fee. For and in consideration of the grant of the franchise herein, Contractor
agrees and will pay a Franchise Fee during the term of this Agreement, a sum based on
the following graduated fee schedule depending on the percentage of aggregate recycling
or composting accomplished:

Contract No. 23300538
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a. A feeisrequired, equivalent to five percent (5%) of Contractor's monthly gross
revenues, delivery revenues, and hauling revenues; including rates as described in
Exhibit A, generated from Contractor's provision of Recyclables collection
services within the City if Contractor reports aggregate recycling or composting
of at least sixty percent (60%) of Recyclables collected.

b. A fee isrequired, equivalent to six and one half percent (6.5%) of Contractor's
monthly gross revenues, delivery revenues, and hauling revenues; including rates
as described in Exhibit A, generated from Contractor’s provision of Recyclables
collection services within the City if Contractor reports aggregate recycling or
composting of at least fifty-five percent (55%) but less than sixty percent (60%)
of Recyclables collected.

c. Afee is required, equivalent to eight percent (8%) of Contractor's monthly gross
revenues, delivery revenues, and hauling revenues; including rates as described in
Exhibit A, generated from Contractor’s provision of Recyclables collection
services within the City if Contractor reports aggregate recycling or composting
less than fifty-five percent (55%) of Recyclables collected.

3.2  Payments. Revenue received by Contractor from this Agreement is subject to the
Franchise Fee and shall be computed into Contractor's monthly gross revenues, delivery
revenues, hauling revenues, and rates, as described in Exhibit A. Payment will be paid
quarterly to the City, and shall be due by the twentieth (20™") day of the month following
the end of the previous calendar quarter. Payment after that date shall incur a ten percent
(10%) late fee on the outstanding account balance under Article V.

3.3 Failure to Pay. Failure by Contractor to pay any amount due under this franchise
constitutes a Failure to Perform under this contract and is subject to the provisions of
Article XV. General Terms of this Agreement (Termination for Cause).

3.4  Franchise Fee Requirements. Payments must state on a form approved by the City:

a. The number and type of Customers collected from, for the previous quarter, for
Customers included in this Agreement.

b. The total tons landfilled, recycled or composted, within the jurisdictional limits of
the City, for the previous quarter.

c. The total gross revenues for the previous calendar quarter, for revenues generated
under this agreement.

d. The total payment amount.

3.5  Term. The term of this Agreement shall be for a period of five (5) years, beginning on
the date of acceptance and approval by City Council.

Contract No. 23300538
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ARTICLE IV. ACCESS TO RECORDS & REPORTING

4.1 Facilities. The City shall have the right to inspect the Contractor’s facilities, equipment,
personnel, and operations to ensure compliance with this Agreement.

4.2  Records. The City shall have the right to inspect Contractor’s records, receipts, and all
documentation relating to the performance of this Agreement. Those records include, but
are not limited to, information concerning the quality and quantity of Recyclables
collected, processed, and sold; number of Customers served, gross amounts paid to and
paid by Contractor from the sale/processing of Recyclables. The City agrees to notify the
Contractor at least twenty-four (24) hours prior to such inspection of operations and/or
records.

4.3 Records Retention. Contractor shall retain all records associated with this Agreement
for a period of four (4) years. City shall have access to information regarding
Contractor’s markets and prices paid for each type of material’s return/cost; all
information obtained by City marked confidential or proprietary shall remain confidential
or proprietary pursuant to the Texas Open Records Act.

4.4  Activity Report. Contractor shall provide a Monthly Recycling Activity Report, on a
form approved by the City, summarizing the previous month’s collection. This report is
due to the City’s Representative no later than the twentieth (20™) calendar day of each
month. Contractor’s report shall include the following information:

a. The Customer collection count, itemized by customer type.

b. Total tonnage of materials collected, recycled, composted and/or landfilled,
itemized by type of material, within the jurisdictional limits of the City.

c. Any other information concerning the collections as required by the City’s
Representative.

ARTICLE V. RATES TO BE CHARGED BY CONTRACTOR

5.1  The Contractor shall follow the Schedule of Rates attached hereto as Exhibit A for the
services described herein. The rates provided shall be kept current and made available to
the City’s Representative within thirty (30) days of an adopted rate change. The
Contractor agrees to use due diligence to keep costs from increasing.

ARTICLE VI. APPEARANCE OF PERSONNEL AND EQUIPMENT

6.1  Equipment. Contractor shall ensure all collection equipment and vehicles are
attractively painted, well maintained and are in good working condition. Equipment must
be washed at least one time per week. Equipment and vehicles must have sufficient
carrying capacity for safe and efficient collection. The City shall have the right to inspect
and approve the appearance of collection equipment. A standby vehicle shall be
available at all times for collection.

Contract No. 23300538
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6.2  Signage. Contractor’s vehicles shall at all times be clearly labeled with Contractor’s
name and phone number in visible letters and numbers not less than three (3) inches in
height. Signage must be on both sides of the vehicle and placed in a conspicuous place.
Only labeled vehicles shall perform collection activities under this Agreement.
Contractor’s roll-offs, compactors, and receptacles must be clearly marked as used for
collection in letters at least twelve inches (12”) in height on each side of the container.

6.3 Personnel. All collection personnel shall wear a City-approved uniform to include, at
minimum, matching labeled shirts with denim jeans or other standard work attire.

ARTICLE VII. COLLECTION AND TRANSPORT

7.1  Transport. The Contractor shall only transport collected materials for storage,
processing, disposal, or other necessary handling to locations in a manner permitted by
the terms of this Agreement as well as federal, state, and local law. This Agreement does
not authorize Contractor to utilize the streets, alleys, and public ways to dispose of
municipal solid waste or any other type of waste intended for disposal from any other
project.

7.2 Cover. During transport of materials all vehicles shall be covered to prevent release of
litter.

ARTICLE VIII. PLACEMENT OF RECEPTACLES

8.1 Placement. All roll-offs, compactors, and receptacles placed in service shall be located in
such a manner so as not to be a safety or traffic hazard. Under no circumstances shall
Contractor place roll-offs, compactors, or receptacles on public streets, alleys, or
thoroughfares without prior approval of the City’s Representative. City reserves the right
to designate the exact location of any or all roll-offs, compactors, or containers placed in
service in the City.

8.2  City Collection. Collections shall not interfere with the City’s collection of municipal
solid waste. Under no circumstances shall contractor place roll-offs, compactors, or
receptacles in existing enclosures designated for City roll-offs, compactors, and
receptacles.

ARTICLE IX. SERVICE COMPLAINTS

9.1 Nature of Complaint. Contractor shall handle directly any complaints pertaining to
customer service, property damage, or personal injury from their commercial business
and multifamily Recyclables collection service.

9.2 Intake. Contractor shall develop written practices and procedures for receiving and

resolving Customer complaints and collection issues. Any complaint received by the
City shall be forwarded to the Contractor within one (1) business day of receipt.

Contract No. 23300538
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9.3 Response. Contractor shall respond to all complaints within one (1) business day of
receiving a complaint from a Customer or notice of complaint from the City. Regardless
of the nature of the complaint, Contractor shall report the action taken to the City in
accordance with Article IV. Access to Records & Reporting.

9.4  Complaint Charges. Upon receipt of ten (10) Customer complaints within a forty-five
(45) day period, Contractor shall be assessed a charge of Three Hundred Dollars
($300.00). Complaints are to be verified by the Contractor and the City’s Representative.
The City shall invoice the Contractor such charges.

ARTICLE X. DISPOSAL AND PROCESSING

10.1 Disposal Site. Unless approved otherwise in writing by the City, Contractor shall utilize
BVSWMA, Inc. Landfill for the disposal of all non-recyclable waste material collected
by Contractor within the corporate limits of the City.

10.2  Processing Facility. Contractor shall only use a City-approved recycling or composting
facility for processing of all Recyclables collected by Contractor within the corporate
limits of the City under this Agreement.

ARTICLE XI. VIOLATION AND PENALTY

11.1  Fine. It shall be unlawful for any person, firm or corporation to violate any provision or
term of this Agreement and they shall receive a citation and fine not to exceed $2,000.00
per offense per day. Each and every day a violation continues constitutes a separate
offense.

11.2 Remedies. In addition to any rights set out elsewhere in this Agreement, or other rights
the City may possess at law or equity, the City reserves the right to apply any remedies,
alone or in combination, in the event Contractor violates any provision of this
Agreement. The remedies provided for in this Agreement are cumulative and not
exclusive; the exercise of one remedy shall not prevent the exercise of another, or any
rights of the City at law or equity.

ARTICLE XII. INSURANCE

12.1  The Contractor shall procure and maintain, at its sole cost and expense for the term of
this Agreement, insurance against claims for injuries to persons or damages to property
that may arise from or in connection with the performance of the services performed by
the Contractor, its agents, representatives, volunteers, employees, or subcontractors.

12.2  The Contractor's insurance shall list the City of College Station, its employees, agents,
volunteers, and officials as additional insureds. Insurance requirements are attached in
Exhibit B. Certificates of insurance evidencing the required insurance coverages are
attached in Exhibit C.

Contract No. 23300538
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ARTICLE XIIl. INDEMNIFICATION AND RELEASE

13.1 Indemnification. Contractor shall indemnify, hold harmless, and defend the City,
its officers, agents, volunteers, and employees from and against any and all claims,
losses, damages, causes of action, suits, and liability of every kind, including all
expenses of litigation, court costs, and attorney’s fees, for injury to or death of any
person or for damage to any property arising out of or in connection with the work
and services done by the Contractor under this Agreement. Such indemnity shall
apply regardless of whether the claims, losses, damages, causes of action, suits, or
liability arise in whole or in part from the negligence of the City, any other party
indemnified hereunder, the Contractor, or any third party.

13.2 Release. The Contractor assumes full responsibility for the work to be performed
hereunder and hereby releases, relinquishes, and discharges the City, its officers,
agents, volunteers, and employees from all claims, demands, and causes of action of
every kind and character, including the cost of defense thereof, for any injury to or
death of any person and any loss of or damage to any property caused by, alleged to
be caused by, arising out of, or in connection with the Contractor's work and
services to be performed hereunder. This release shall apply regardless of whether
said claims, demands, and causes of action are covered in whole or in part by
insurance and regardless of whether such injury, death, loss, or damage was caused
in whole or in part by the negligence of the City, any other party released
hereunder, the Contractor, or any third party.

ARTICLE XIV. DISPUTES AND MEDIATION

14.1 Disputes. If a dispute arises between City and Contractor during this Agreement, the
dispute shall first be referred to the operational officers or representatives designated by
the parties having oversight of the Agreement’s administration. The officers or
representatives shall meet within thirty (30) days of either party’s request for a meeting,
whichever request is first, and the parties shall make a good faith effort to achieve a
resolution of the dispute.

14.2 Mediation. If the parties are not able to resolve the dispute under the procedure in this
article, then the parties agree the matter shall be referred to non-binding mediation. The
parties shall mutually agree upon a mediator to assist in resolving their differences. If the
parties cannot agree upon a mediator, the parties shall jointly obtain a list of three (3)
mediators from a reputable dispute resolution organization and alternate striking
mediators on that list until one remains. A coin toss shall determine who may strike the
first name. If a party fails to notify the other party of which mediator it has stricken
within two (2) business days, the other party shall select the mediator from those
mediators remaining on the list. The parties shall pay their own expenses of any
mediation and will share the cost of the mediator’s services.

14.3 Other Remedies. If the parties fail to achieve a resolution of the dispute through
mediation, either party may then pursue any available judicial remedies.

Contract No. 23300538
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ARTICLE XV. GENERAL TERMS

15.1 Performance. Contractor, its employees, associates, or subcontractors shall perform all
the services in a professional manner and be fully qualified and competent to perform
those services.

15.2 Termination.

a. For Convenience. At any time, the City or Contractor may terminate this
Agreement for convenience, in writing with thirty (30) days’ written notice. City
shall be compensated for outstanding Franchise Fees.

b. For Cause. City may terminate this Agreement if Contractor materially breaches
or otherwise fails to perform, comply with or otherwise observe any of the terms
and conditions of this Agreement, or fails to maintain all required licenses and
approvals from federal, state, and local jurisdictions, and fails to cure such breach
or default within thirty (30) days of City providing Contractor written notice, or,
if not reasonably capable of being cured within thirty (30) calendar days, within
such other reasonable period of time upon which the parties may agree.

c. Hearing. This Agreement shall not be terminated except upon a majority vote of
the City Council, after giving reasonable notice to Contractor. The Contractor will
have an opportunity to be heard, provided if exigent circumstances necessitate
immediate termination, the hearing may be held as soon as possible after the
termination.

15.3 Venue. This Contract has been made under and shall be governed by the laws of the
State of Texas. The parties agree that performance and all matters related thereto shall be
in Brazos County, Texas.

15.4 Amendment. This Agreement may only be amended by written instrument approved
and executed by the parties.

15,5 Taxes. The City is tax exempt and is not responsible for the payment of any taxes.

15.6 Compliance with Laws. The Contractor will comply with all applicable federal, state,
and local statutes, regulations, ordinances, and other laws, including but not limited to the
Immigration Reform and Control (IRCA). The Contractor may not knowingly obtain the
labor or services of an undocumented worker. The Contractor, not the City, must verify
eligibility for employment as required by IRCA.

15.7 Waiver of Terms. No waiver or deferral by either party of any term or condition of this
Contract shall be deemed or construed to be a waiver of deferral of any other term or
condition or subsequent waiver or deferral of the same term or condition.
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15.8 Assignment. This Agreement and the rights and obligations contained herein may not be
assigned by the Contractor without the prior written approval of City.

15.9 Invalid Provisions. If any provision of this Agreement shall be held to be invalid or
unenforceable for any reason, the remaining provisions shall continue to be valid and
enforceable. If a court of competent jurisdiction finds that any provision of this
Agreement is invalid or unenforceable, and if by limiting that provision, the Agreement
may become valid and enforceable, then such provision shall be deemed to be written,
construed, and enforced as so limited.

15.10 Entire Agreement. This Agreement represents the entire agreement between the City
and Contractor and supersedes all prior negotiations, representations, or agreements,
either written or oral.

15.11 Agree to Terms. The parties’ state they have read the terms and conditions of this
Agreement and agree to the terms and conditions. Contractor shall evidence its
unconditional written acceptance of all the terms and conditions of this Agreement by the
execution of this Agreement.

15.12 Effective Date. According to City Charter, Section 105, after passage, approval and
legal publication of this Agreement as provided by law, and provided it has been duly
accepted by Contractor as herein above provided, this Agreement shall not take effect
until sixty (60) days after its adoption on its second and final reading.

15.13 Notice. Any official notice under this Agreement will be sent to the following addresses:

City of College Station Drop and Go Dumpsters

Attn: Caroline Ask Attn: Tyler RJ Smith

PO Box 9960 6517 FM 974, Bryan TX 77802
College Station, TX 77842 info@dropandgodumpster.com

cask@cstx.gov

15.14 List of Exhibits. All exhibits to this Agreement are incorporated and made part of this
Agreement for all purposes.

A. Schedule of Rates
B. Insurance Requirements
C. Certificates of Insurance

15.15 Public Meetings and Readings. This Agreement was passed, adopted and approved
according to Texas Government Code Chapter 551.

a. First Consideration & Approval onthe _ day of , 2023.
b. Second Consideration & Approval on the ___ day of , 2023.

Contract No. 23300538
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DROP AND GO DUMPSTERS

By:

Printed Name:

Title: Owner/Member

Date:

Contract No. 23300538

Dumpster Collection Franchise Ordinance

CITY OF COLLEGE STATION

By:

Mayor

Date:

ATTEST:

City Secretary
Date:

APPROVED:

City Manager
Date:

City Attorney
Date:

Assistant City Manager/CFO
Date:
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EXHIBIT A. SCHEDULE OF RATES

I.  Contractor’s base dumpster haul rates are:

12 Yard; $275
20 Yard; $300
30 Yard; $325
40 Yard; $350

per month and may increase, depending on a variety of conditions, including but not
limited to:

Location of Customer

Impact on Existing Routes

Ingress and Egress Capabilities

Special Requests by Customers

Frequency of Collections

VVolume of Materials

Type of Materials

External Contributing Conditions of Market Costs
Number of Loads

Can Availability

T SQ@ oo o0 o
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EXHIBIT B. INSURANCE REQUIREMENTS

Throughout the term of this Agreement the Contractor must comply with the following:

I.  Standard Insurance Policies Required:

a. Commercial General Liability
b. Business Automobile Liability
c. Workers' Compensation

Il.  General Requirements Applicable to All Policies:

a. Certificates of Insurance shall be prepared and executed by the insurance
company or its authorized agent.

b. Certificates of Insurance and endorsements shall be furnished on the most current
State of Texas Department of Insurance-approved forms to the City's
Representative at the time of execution of this Agreement; shall be attached to
this Agreement as Exhibit C; and shall be approved by the City before work
begins.

c. Contractor shall be responsible for all deductibles on any policies obtained in
compliance with this Agreement. Deductibles shall be listed on the Certificate of
Insurance and are acceptable on a per-occurrence basis only.

d. The City will accept only licensed Insurance Carriers authorized to do business in
the State of Texas.

e. The City will not accept "claims made" policies.

f. Coverage shall not be suspended, canceled, non-renewed or reduced in limits of
liability before thirty (30) days written notice has been given to the City.

I11.  Commercial General Liability

a. General Liability insurance shall be written by a carrier rated "A: VIII" or better
under the current A. M. Best Key Rating Guide.

b. Policies shall contain an endorsement listing the City as Additional Insured and
further providing "primary and non-contributory" language with regard to self-
insurance or any insurance the City may have or obtain.

c. Limits of liability must be equal to or greater than $500,000 per occurrence for
bodily injury and property damage, with an annual aggregate limit of $1,000,000.
Limits shall be endorsed to be per project.

d. No coverage shall be excluded from the standard policy without notification of
individual exclusions being submitted for the City's review and acceptance

e. The coverage shall include, but not be limited to the following:
premises/operations with separate aggregate; independent contracts;
products/completed operations; contractual liability (insuring the indemnity
provided herein) Host Liquor Liability, and Personal & Advertising Liability.

Contract No. 23300538
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IV.  Business Automobile Liability

a. Business Automobile Liability insurance shall be written by a carrier rated "A:
VIII" or better under the current A. M. Best Key Rating Guide.

b. Policies shall contain an endorsement listing the City as Additional Insured and
further providing "primary and non-contributory" language with regard to self-
insurance or any insurance the City may have or obtain

c. Combined Single Limit of Liability not less than $1,000,000 per occurrence for
bodily injury and property damage.

d. The Business Auto Policy must show Symbol 1 in the Covered Autos Portion of
the liability section in Item 2 of the declarations page

e. The coverage shall include any autos, owned autos, leased or rented autos,
non-owned autos, and hired autos.

V.  Workers’ Compensation Insurance

a. Workers compensation insurance shall include the following terms:
i. Employer's Liability minimum limits of liability not less than $500,000 for

each accident/each disease/each employee are required

ii. "Texas Waiver of Our Right to Recover From Others Endorsement, WC
42 03 04" shall be included in this policy

iii. TEXAS must appear in Item 3A of the Workers' Compensation coverage
or Item 3C must contain the following: "All States except those listed in
Item 3A and the States of NV, ND, OH, WA, WV, and WY"

Contract No. 23300538
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EXHIBIT C. CERTIFICATES OF INSURANCE
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CERTIFICATE OF LIABILITY INSURANCE

CHUNMYJ-01 WENDYH
DATE (MM/DD/YYYY)

2/2/2023

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT:

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

PRODUCER

ANCO Insurance
PO Box 3889
Bryan, TX 77805

CONTACT
GONTACT Wendy Harrod

WG, Exty: (979) 774-6283 | 7% Noy-(979) 774-5372

EDbHEss, harrod@anco.com

INSURER(S) AFFORDING COVERAGE NAIC #
insurer A : Central Mutual Insurance Company 20230
INSURED INSURERB :
Chunk My Junk LLC DBA Drop And Go Dumpsters INSURER C :
6517 FM 974 INSURER D :
Bryan, TX 77808
INSURER E :
INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

TR TYPE OF INSURANCE 'NSD W POLICY NUMBER (MMIDONY Y v) | (VDO YY) LmITS
A | X | COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE s 1,000,000
cLams-mape | X | occur CLP 8958649 9/12/2022 | 9/12/2023 | BAVAGETORENTED [ 300,000
MED EXP (Any one person) $ 5,000
PERSONAL & ADV INJURY $ 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 2,000,000
X | poLicy 5ESr Loc PRODUCTS - COMP/OP AGG | $ 2,000,000
OTHER: $
A | AUTOMOBILE LIABILITY GOMBINED SINGLELIMIT | ¢ 1,000,000
X ANY AUTO BAP 8958650 9/12/2022 9/12/2023 BODILY INJURY (Per person) | $
OWNED SCHEDULED
AUTOS ONLY AUTOS BODILY INJURY (Per accident) | $
HIRED NON-OWNED PROPERTY DAMAGE
[ | AUTOS ONLY AUTOS ONLY (Per accident) $
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE s
DED ‘ ‘ RETENTION $ $
WORKERS COMPENSATION PER ‘ OTH-
AND EMPLOYERS' LIABILITY Y/IN STATUTE ER
ANY PROPRIETOR/PARTNER/EXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLUDED? N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required) . . o
City of College Station is included as an Additional Insured on the General Liability and Auto policies per attached forms. Waiver of Subrogation is included

on the General Liability and Auto policies per attached forms.

CERTIFICATE HOLDER

CANCELLATION

City of College Station
Attn: Risk Management
PO Box 9960

College Station, TX 77842

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE
7 -

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD
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8-1932 07 14
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

TEXAS GENERAL LIABILITY PLUS ENDORSEMENT

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

This endorsement amends the policy by adding the following; please read each section carefully.

EMPLOYEE BENEFITS LIABILITY COVERAGE

ADDITIONAL INSURED - OWNERS, LESSEES, OR CONTRACTORS - AUTOMATIC STATUS
ADDITIONAL INSURED - MANAGERS OR LESSORS OF PREMISES - AUTOMATIC STATUS
ADDITIONAL INSURED - LESSOR OF LEASED EQUIPMENT - AUTOMATIC STATUS
ADDITIONAL INSURED - VENDORS - AUTOMATIC STATUS

INCLUDE DIRECTORS OR TRUSTEES ON COMMITTEES AS EMPLOYEES

WAIVER OF TRANSFER OF RIGHTS OF RECOVERY AGAINST OTHER TO US

NEWLY FORMED OR ACQUIRED ORGANIZATIONS

NOTICE OF OCCURRENCE, KNOWLEDGE OF OCCURRENCE, UNINTENTIONAL OMISSION
VOLUNTARY PROPERTY DAMAGE

NON-OWNED WATERCRAFT AND NON-OWNED AIRCRAFT LIABILITY

FIRE, SPRINKLER LEAKAGE OR EXPLOSION

POLLUTION COVERAGE FOR UPSET OF MOBILE EQUIPMENT

AGGREGATE LIMITS OF INSURANCE AMENDMENT

SUPPLEMENTARY PAYMENTS - HIGHER LIMITS

REASONABLE FORCE EXPANSION - PROPERTY DAMAGE

LOST KEY COVERAGE

PERSONAL AND ADVERTISING INJURY DEFINITION AMENDED

These modifications are subject to the terms and conditions applicable to coverage in the policy except as
provided below.

A. Employee Benefits Liability Coverage

The following is added to Section | - Coverages: EMPLOYEE BENEFITS LIABILITY COVERAGE.
1. Insuring Agreement.

a. We will pay those sums that the insured becomes legally obligated to pay as damages because
of any act, error or omission of the insured, or of any other person for whose acts the insured is
legally liable, to which this insurance applies. We will have the right and duty to defend the
insured against any “suit” seeking those damages. However, we will have no duty to defend the
insured against any “suit” seeking damages to which this insurance does not apply. We may, at
our discretion, investigate any report of an act, error or omission and settle any “claim” or “suit”
that may result. But:

1) The amount we will pay for damages is limited as described in SECTION IlIl LIMITS OF
INSURANCE for Employee Benefits Liability Coverage and

2) Our right and duty to defend end when we have used up the applicable limit of insurance in
the payment of judgments or settlements.

No other obligation or liability to pay sums or perform acts or services is covered unless
explicitly provided for under Supplementary Payments.

b. This insurance applies to damages only if:
1) The act, error or omission is negligently committed in the “administration” of your
“employee benefit program”;
2) The act, error or omission is caused by an “occurrence” that takes place in the
“coverage territory”; and

3) The act, error or omission occurs during the policy period.
2. Exclusions

This insurance does not apply to:
a. Dishonesty or Fraud

8-1932 07 14 Page 1 of 12
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Damages arising out of any dishonest, fraudulent or malicious act or omission, committed by any
insured, including the willful or reckless violation of any statute.

Bodily Injury, Property Damage, or Personal and Advertising Injury
“Bodily injury,” “property damage” or “personal and advertising injury.”
Failure to Perform a Contract

Damages arising out of failure of performance of contract by any insurer.

Insufficiency of Funds

Damages arising out of an insufficiency of funds to meet any obligations under any plan included
in the “employee benefit program.”

Inadequacy of Performance of Investment/Advice Given to Participate

Any “claim” or “suit” based upon:

1) Failure of any investment to perform;

2) Errors in providing information on past performance of investment vehicles; or

3) Advice given to any person to participate or not to participate in any plan included in the
“employee benefit program.”

Workers Compensation and Similar Laws

Damages arising out of any “claim” related to any workers compensation, unemployment
compensation insurance, social security or disability benefits law or any similar law.

ERISA

Damages for which the insured is liable because of liability imposed on a fiduciary by the

Employee Retirement Income Security Act of 1974, as now or hereafter amended, or any similar
federal, state or local laws.

Available Benefits

Any “claim” for benefits to the extent that such benefits are available, with reasonable effort and
cooperation of the insured, from the applicable funds accrued or other collectible insurance.

Taxes, Fines or Penalties

1) Taxes, fines or penalties, including those imposed under the Internal Revenue Code or any
similar state or local law; or

2) Loss or damages arising out of the imposition of such taxes, fines or penalties.

Employment-Related Practices

Damages arising out of wrongful termination of employment, discrimination, or other
employment-related practices.

3. Supplementary Payments - Coverages A and B

For the purposes of the coverage provided by Employee Benefits Liability Coverage, the
Supplementary Payments - Coverages A and B apply except for Paragraphs 1.b. and 2.

SECTION Il - WHO IS AN INSURED, Paragraphs 2. and 3. are replaced by the following for Employee Benefits
Liability Coverage:

2. Each of the following is also an insured:

a.

b.

C.

Each of your “employees” who is or was authorized to administer your “employee benefit
program.”

Any persons, organizations or “employees” having proper temporary authorization to administer
your “employee benefit program” if you die, but only until your legal representative is appointed.

Your legal representative if you die, but only with respect to duties as such. That representative
will have all your rights and duties under this Endorsement.

3. Any organization you newly acquire or form, other than a partnership, joint venture or limited liability
company, and over which you maintain ownership or majority interest, will qualify as a Named Insured
if there is no other similar insurance available to that organization. However:

a.

b.

8-1932 07 14

Coverage under this provision is afforded only until the 180th day after you acquire or form the
organization or the end of the policy period, whichever is earlier.

Coverage under this provision does not apply to any act, error or omission that occurred before
you acquired or formed the organization.
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SECTION Il - LIMITS OF INSURANCE is replaced by the following for the Employee Benefits Liability
Coverage:

1) The Limits of Insurance shown below and the rules below fix the most we will pay
regardless of the number of:
a) Insureds;

b) “Claims” made or “suits” brought;

c) Persons or organizations making “claims” or bringing “suits”;
d) Acts, error or omissions which result in loss; or

e) Benefits included in your “employee benefit program.”

2) $2,000,000 is the most we will pay for all damages because of acts, errors or omissions
committed in the “administration” of your “employee benefit program.”

3) Subject to the above Limit, $1,000,000 is the most we will pay for all damages sustained by

any one “employee,” including damages sustained by such “employee’s” dependents and
beneficiaries, as a result of:

a) An act, error or omission; or
b) A series of acts, errors or omissions

negligently committed in the “administration” of your “employee benefit program.”

However, the amount paid under this endorsement shall not exceed, and will be subject to,
the limits and restrictions that apply to the payment of benefits in any plan included in the
“employee benefit program.”

The Limits of Insurance of this endorsement apply separately to each consecutive annual period and
to any remaining period of less than 12 months, starting with the beginning of the policy period shown
in the Declarations of the policy to which this endorsement is attached, unless the policy period is
extended after issuance for an additional period of less than 12 months. In that case, the additional
period will be deemed part of the last preceding period for purposes of determining the Limits Of
Insurance.

4. Deductible

a. Our obligation to pay damages on behalf of the insured applies only to the amount of damages in
excess of $1,000. The limits of insurance shall not be reduced by the amount of this deductible.

b. The deductible amount applies to all damages sustained by any one “employee,” including such

“employee’s” dependents and beneficiaries, because of all acts, errors or omissions to which this
insurance applies.
c. The terms of this insurance, including those with respect to:

1) Our right and duty to defend any “suits” seeking those damages; and
2) Your duties, and the duties of any other involved insured, in the event of an act, error or

omission, “claim” or “suit”
apply irrespective of the application of the deductible amount.

d. We may pay any part or all of the deductible amount to effect settlement of any “claim” or “suit”
and, upon notification of the action taken, you shall promptly reimburse us for such part of the
deductible amount as we have paid.

SECTION IV - CONDITIONS, Paragraphs 2. and 4. are replaced by the following for the Employee Benefits
Liability Coverage:
2. Duties In The Event Of An Act, Error or Omission, “Claim” Or “Suit”

a. You must see to it that we are notified as soon as practicable of an act, error or omission which
may result in a “claim.” To the extent possible, notice should include:
1) What the act, error or omission was and when it occurred; and

2) The names and addresses of anyone who may suffer damages as a result of the act, error
or omission.
b. Ifa “claim”is made or “suit”’ is brought against any insured, you must:
1) Immediately record the specifics of the “claims” or “suit” and the date received; and

2) Notify us as soon as practicable.
You must see to it that we receive written notice of the “claim” or “suit” as soon as practicable.
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c. You and any other involved insured must:

1) Immediately send us copies of any demands, notices, summonses or legal papers received
in connection with the “claim” or “suit”;
2) Authorize us to obtain records and other information;

3) Cooperate with us in the investigation or settlement of the “claim” or defense against the
“suit”; and
4) Assist us, upon our request, in the enforcement of any right against any person or

organization which may be liable to the insured because of an act, error or omission to
which this insurance may also apply.

d. No insured will, except at the insured’s own cost, voluntarily make a payment, assume any
obligation or incur any expense without our consent.
4. Other Insurance

If other valid and collectible insurance is available to the insured for a loss we cover under this
endorsement, our obligations are limited as follows:
a. Primary Insurance

This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will share
with all that other insurance by the method described in ¢. below.

b. Excess Insurance

Any other primary insurance available to you covering acts, errors or omissions for which you
have been added as an additional insured.

When this insurance is excess, we will have no duty to defend the insured against any “suit” if
any other insurer has a duty to defend the insured against that “suit.” If no other insurer defends,
we may undertake to do so, but we will be entitled to the insured’s rights against all those other
insurers.

When this insurance is excess over other insurance, we will pay only our share of the amount of
the loss, if any, that exceeds the sum of:

1) The total amount that all such other insurance would pay for the loss in absence of this
insurance; and
2) The total of all deductible and self-insured amounts under all that other insurance.

We will share the remaining loss, if any, with any other insurance that is not described in this
Excess Insurance provision and was not bought specifically to apply in excess of the Limits of
Insurance shown.

c. Method of Sharing

If all of the other insurance permits contribution by equal shares, we will follow this method also.
Under this approach each insurer contributes equal amounts until it has paid its applicable limit of
insurance or none of the loss remains, whichever comes first.

If any of the other insurance does not permit contribution by equal shares, we will contribute by
limits. Under this method, each insurer's share is based on the ratio of its applicable limits of
insurance of all insurers.

SECTION V - DEFINITIONS is amended by adding the following definitions for Employee Benefits Liability
Coverage:

1. “Administration” means:

a. Providing information to “employees,” including their dependents and beneficiaries, with respect
to eligibility for or scope of “employee benefit programs”;
Handling records in connection with the “employee benefit program”; or

c. Effecting, continuing or terminating any “employee’s” participation in any benefit included in the

“employee benefit program.”
However, “administration” does not include handling payroll deductions.

2. “Cafeteria plans” means plans authorized by the applicable law to allow employees to elect to pay for
certain benefits with pre-tax dollars.
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3. “Claim” means any demand, or “suit,” made by an “employee” or an “employee’s” dependents and
beneficiaries, for damages as the result of an act, error or omission.
4. “Employee benefit program” means a program providing some or all of the following benefits to

“employees,” whether provided through a “cafeteria plan” or otherwise.

a. Group life insurance; group accident or health insurance; dental, vision and hearing plans; and
flexible spending accounts; provided that no one other than an “employee” may subscribe to
such benefits and such benefits are made generally available to those “employees” who satisfy
the plan’s eligibility requirements;

b. Profit sharing plans, employee savings plans, employee stock ownership plans, pension plans
and stock subscription plans, provided that no one other than an “employee” may subscribe to
such benefits and such benefits are made generally available to all “employees” who are eligible
for such benefits;

c. Unemployment insurance, social security benefits, workers compensation and disability benefits;

d. Vacation plans, including buy and sell programs; leave of absence programs, including military,
maternity, family and civil leave; tuition assistance plans; transportation and health club
subsidies.

SECTION V - DEFINITIONS - the definition of “employee” and “suit” is replaced for Employee Benefits Liability
Coverage by the following:

“Employee” means a person actively employed, formerly employed, on leave of absence or disabled,
or retired. “Employee” includes a “leased worker.” “Employee” does not include a “temporary worker.”

“Suit” means a civil proceeding in which damages because of an act, error or omission to which this
insurance applies are alleged. “Suit” includes:

a. An arbitration proceeding in which such damages are claimed and to which the insured must
submit or does submit with our consent; or

b. Any other alternative dispute resolution proceeding in which such damages are claimed and to
which the insured submits with our consent.
B. Additional Insured - Owners, Lessees, or Contractors - Automatic Status (not applicable to
Employee Benefits Liability Coverage)

1. Section Il - Who Is An Insured is amended to include as an additional insured any person or
organization for whom you are performing operations when you and such person or organization have
agreed in writing in a contract or agreement that such person or organization be added as an
additional insured on your policy and any other person or organization you are required to add as an
additional insured under the contract or agreement. Such person or organization is an additional
insured only with respect to liability for “bodily injury,” “property damage” or “personal and advertising
injury” caused, in whole or in part, by:

a. Your acts or omissions; or

b. The acts or omissions of those acting on your behalf;

in the performance of your ongoing operations for the additional insured.

Except as provided for in the exception to 2.b. below, a person’s or organization’s status as an
additional insured under this endorsement ends when your operations for that additional insured are
completed.
